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ANSWER. 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


G & S DEVELOPMEN'Y CORP ., FRANK J. 
GRESKOVICH‘and BENJAMIN L. STALNAKER, 
Plaintiffs, 74. Ci... 2051 


~against- 


LINCOLN FIRST REAL ESTATE CREDIT 
CORP. and NATIONAL BANK OF WESTCHESTER, 


Defendants. 


Defendants by their attorneys, McCarthy, Fingar, Donovan 


& Glatthaar, answering the complaint herein: 


1. Deny that they have knowledge or information suffi- 


cient to. form a belief as to the truth of any of the allegations 


contained in Paragraphs 2 and 3. 


AS TO THOSE MATTERS ALLEGED AGAINST LINCOLN 
FIRST REAL ESTATE CREDIT CORP. (LINCOLN) , 


SAID DEFENDANT: 
ee a 


2. Denies each and every allegation contained in Para- 
graph 8, except admits that negotiations petween the agents of G&S 
Development Corp. (G&S) and Lincoln took place in the year 1973 


and that R. W. Pollitt is Senior Vice President of Lincoln. 
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3. Denies each and every allegation contained in Para- 
graph 9, except admits transmitting a letter of December a, 1973 
(Exhibit A to the complaint) and respectfully refers the Court to 
he terms of said letter for the exact meaning and the legal effect 


thereof. 


4. Denies each and évery allegation contained in Para- 


graph 10, except acknowledges receipt of a $20,000 non-refundable 


fee from G&S. 


5. Denies each and every allegation contained in Para- 
graph 12, except admits transmitting the letters annexed to the 
complaint as Exhibits B, ¢C and D and respectfully refers the Court 
to the terms of said letters for the exact meaning and the legal 
effect thereof, and admits that Pollitt and Bergen are officers 
of Lincoln and that they caused said letters to be executed and 


transmitted. 


6. Denies each and every allegation contained in Para- 


graph 13, except admits receipt of a $160,000 non-refundable fee 


from G&S. 


7. Denies each and every allegation contained in Para- 
graph 14, except admits that Exhibit B to the complaint contains, 
inter alia, a condition subsequent: "3. Executive Loan Screening 


Committee approval". 


8. Denies each and every allegation contained in Para- 
graph 15, except admits that defendant National Bank of Westchester 
(NBW) made a $300,000, short-term loan to G&S evidenced by the 
promissory note of G&S which was guaranteed by plaintiffs Greskovich 
and Stalnaker, a copy of which note and the guarantees thereon are 


attached hereto and marked respectively Exhibits 1, 2 and 3. 


9. Denies each and every allegation contained in Para- 
graph 16, except — that G&S executed a note in favor of defendant 
NBW in the amount of $300,000 (Exhibit 1), payment of which was 
personally guaranteed by plaintiffs Greskovich and Stalnaker 
(Exhibits 2 and 3), and further admits that defendant NBW 


advanced the sum of $300,000 to Gss. 


10. Denies each and every allegation contained in Para- 


graph 17, except admits that Pollitt had discussions with Crowe 


during 1974. 


ll. Denies each: 7” every allegation contained in Para- 


graph 18, except admits tht defendant Lincoln did not make the 


construction loan for which the plaintiffs had applied. 


12. Denies each and every allegation contained in Para- 


graphs 19, 20, 22 and 23. 


Denies that it has knowledge or information suffi- 
» 
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contained in Paragraph 25. 


14. Denies each and every allegation contained in Para- 


graph 26. 


15. Denies that it has knowledge or information suffi- 
cient to form a belief as to the truth of any of the allegations 


contained in Paragraphs 28 and 29. 


16. Denies each and every allegation contained in Para- 


graph 30. 


17. Denies that it has knowledge or information suffi- 
cient to form a belief as to the truth of the allegations contained 


in Paragraph 32. 
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18. Denies each and every allegation contained in Para- 


graphs 33 ana 34. 


19. Denies that it has knowledge or information suffi- 
cient to form a belief as to the truth of any Of the allegations 


in Paragraphs 36 and 37. 


20. Denies each and every allegation contained in Para- 


graphs 38 and 39. 


AS TO THOSE CAUSES OF ACTION ALLEGED AGAINST 
DEFENDANT NATIONAL BANK OF WESTCHESTER (NBW) , 


SAID DEFENDANT: 
NS 


21. Denies the reallegations of Paragraphs 1 through 19, 

25, 28, 29, 32, 33, 36,37 and 38, as set forth in Paragraph 40, 

except to the extent that any of such allegations is admitted by 
Lincoin. 


Denies so much of Paragraph 41 as alleges that 


Pollitt is a Vice President of NBW. 


23. Denies each and every allegation of Paragraph 42, 


but admits that each defendant is a separate corporation governed 


by its own Board of Directors and that each is a wholly-owned sub- 


sidiary of Lincoln First Bank, Inc. 
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24. Denies each and every allegation contained in Para- 


graphs 43. 44, 45 and 46. 


AS A FIRST SEPARATE AND COMPLETE DEFENSE, 
BOTH DEFENDANTS ALLEGE: 


25. The complaint fails to state a claim upon which re- 


lief can be granted. 


AS A SECOND SEPARATE AND COMPLETE 
DEFENSE, DEFENDANT LINCOLN ALLEGES: 


26. Lincoln's acceptance of plaintiffs' application for 


a construction loan was conditioned upon the happening of a variety 


of events subsequent to the acceptance of said application, which 
conditions are specifically outlined and detailed in Exhibits A, B, 


C and D to the complaint, to which exhibits the Court is respectfully 


referred. 


27. Among the stated conditions which were not fulfilled 
were the approval of the loan by Lincoln's Executive Loan Screening 
Committee, the agreement of participating banks to participate in 
the loan, and the execution by such banks of a Participation and 


Service Agreement satisfactory to Lincoln. 


28. In addition to the above conditions, the defendant 


Lincoln notified plaintiffs, on and after January 15, 1974, that 
Lincoln's Loan Screening Committee had not approved the construction 
loan on the terms applied for, and had given approval of such loan 
only upon the condition that the said loan be subject to a separate 


Take-Out Agreement to be made to plaintiffs by a financially respon- 


sible lending institution approved by and satisfactory to Lincoln. 


29. Plaintiffs did not enter into and were unable to 
provide to Lincoln such a separate Take- Jut Agreement, and the con- 
ditions of the approval of such loan by the Loan Screening Committee 
were never fulfilled. 

AS A THIRD SEPARATE AND AFFIRMATIVE DEFENSE, 
DEFENDANT LINCOLN ALLEGES: 

30. By the terms of Exhibit B attached to the complaint 

herein, the qualified acceptance of Lincoln was to expire on April ~ 


1, 1974 if the transaction had not closed by that date. 


31., The plaintiffs were unable to meet the conditions 
of the defendant Lincoln's qualified acceptance and the loan trans- 


action did not close by April 1, 1974. 


8a 


ANSWER 


AS A FOURTH SEPARATE AND APP IRMATIVE DEFENSE, 
DEFENDANT LINCOLN ALLEGES: 

32. The qualified acceptance by Lincoln of plaintiff's 
application for a permanent loan, evidenced by Exhibit C, contained 
in it a number of conditions subsequent to the granting of said 
qualified acceptance. The Court is respectfully referred to said 


Exhibit tor the precise terms thereor. 


33. Among the conditions of the qualified acceptance of 


the permanent mortgage loan, Exhibit Cc states specifically that 


said permanent mortgage loan "shall be null and void if the loan 


« 


transaction is not closed on or before the expiration of our con- 
struction loan..." and further that "if the construction loan com- 
mitted for simultaneously herewith is not closed pursuant to its 
terms, this commitment shall automatically terminate and have no 


further force and effect". 


34. Because of the inability of plaintiffs to satisfy 
the conditions of the construction loan, the construction loan was 
4 


not closed pursuant to its terms and the commitment for the per- 


manent loan automatically terminated. 
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AS »% ©iFTH SEPARATE AND AFFIRMATIVE DEFENSE, 
a DEFENDANT LINCOLN ALLEGES: 

35. Under the stated terms contained in Exhibits A, B, 
C and D, plaintiffs became obligated to pay to Lincoln a en 
refundable fee of $180,000, it being understocd between the parties 
that the said $180,000 was the reasonable imate by the 
parties of the damages which would accrue to Lincoln in the event 
that, for any reason, plaintiff's application for a loan failed 
to close. 

AS AND FOR A COUNTERCLAIM ON BEHALF OF 
THE DEFENDANT LINCOLN AGAINST THE 
PIAINTIFF GSS: 

36. On or about December 31, 1973, the plaintiff Gés, 
in consideraticn of the receipt of $300,000, executed a promissory 
note in that amount, payable in 60 days, to the order of NBW, a 


copy of which note is annexed as Exhibit l. 


37. THereafter and at ox about the date of maturity of 
the aforesaid note, G&S caused to be paid to NBW the sum of 
$50,000 in reduction of the principal amount of G&S's obligation 


therein. 
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38, Thereafter, after the maturity of said note and on 
or about April 19, 1974, NBW made written demand on G&s (a copy 
of which is annexed as Exhibit4) , for the payment in full of 
its obligation on the note on April 25, 1974 in the stated amount 
of $256,911.46, but the plaintiff G&S failed and refused and still 


refuses to make payment thereon in any amount. 
‘ 


39. On or about June 20, 1974, pursuant to prior agree- 
ment between the defendants, the defendant Lincoln purchased from 
the defendant NBW, at a price of $262,258.69, the promissory note 
of G&S and acquired from NBW, by endorsement and assignment, all 


of NBW's right, title and interest in such note. 


40. There is now due and owing by the plaintiff G&S to 


the defendant Lincoln on the aforesaid note, the sum of $262,258.96, 
with interest from June 20, 1974. 
AS AND FOR A COUNTERCLAIM OF THE. DEFENDANT 
LINCOLN AGAINST THE PLAINTIFFS GRESKOVICH 
AND STALNAKER, THE DEFENDANT LINCOLN ALLEGES: 
41. The allegations of Paragraphs 35 through 39 are 


realleged as if set forth fully again. 
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42. On or about December 31, 1973, the plaintiffs 


. 


Greskovich and Stalnaker executed and delivered to the defendant 


NBW their separate, individual guarantees of the obligations of 


G&S Development Corp. in writing. A copy of the plaintiff 


Greskovich's guaranty, together with the documentation of the power 
of attorney under which it was executed, is annexed as ExXhibzve 2, 
and a copy of the plaintiff Stalnaker's guaranty is annexed as 


Exhibit 3. 


43. On or about April 19, 1974, the defendant NRW gave 
written notice to the plaintiff's Greskovich and Stalnaker of the 
non-payment by G&S of its promissory note at maturity and the de- 
mand for payment by April 24, 1974,as shown in Exhibit 4, pre- 
viously referred to, and thereby notified the plaintiffs Greskovich 
and Stalnaker of the personal liability of each plaintiff as a 
guarantor of the obligations of G&S, but the plaintiffs Greskovich 
and Stalnaker have not paid or discharged any part of the indebted- 


ness then stated in the amount of $256,911.46. 


44. By operation of law and by the specific terms of 
each guaranty executed by the plaintiffsGreskovich and.Stalnaker, 
the defendant Lincoln is entitled to the security of each plain- 
tiff's guaranty of the obligations of the plaintiff GsS under the 
aforesaid note, and the plaintiffs are jointly and severally liable 


to the defendant Lincoln, as holder of the note, in the amount of 


$262,258.69 with interest from June 20, 1974. 


WHEREFORE, defendants demand judgment against the plain- 
tiffs dismissing the complaint herein, and defendant Lincoln demands 
judgment on its counterclaims against plaintiffs in the amount of 


$262,258.69 with interest thereon from June 20, 1974, together 


~ 


with the costs and disbursements of this action, and such other 


and further relief as may be just and proper. 


Dated: White Plains, N.Y. 
July 1, 1974. 
MCCARTHY, FINGAR, DONOVAN & GLATTHAAR 


By: iin 


A Member of the Firm 
Attorneys for Defendants 
175 Main Street 
White Plains, New York 10601 
(914) 946-3700 
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PROMISSORY NOTE 


309, 2001.09... MAL ITE PLAS wx AR23l... 22 


(City or Town) 
FOR VALUE RECEIVED....... 60. chs after dete the undersigned (jointly snd severally if roore than oce) prumises to pey to tho 


erder of NATIONAL BANK OF WESTCHESTER, ee called the Bast), Wt 12S b.ccsscex PEOPLES... pimmeinen eee eewaweeeauceceeucy 


discs ea eased. TR EE Pietra Toes, £6 S26. oe eu Sr ee 


seer e serene Co Mee meer ere wr sera ns coe crevasse cccees Seeetccsecnccescecene 


aN 

«3. ao, C4. PLE. £. é. ..) Dollars, with interest thereoa st the rate herein set forth. Should any peyment of interest to be made hercuncer, or ef principal 
when due by acceleration or upon matunty remain unpaid for more than umneen (15) cays after its due date hereunder, the undersigned further procaises to pay to the 
Bans a late charge amounting to one (16) per cent of the payment so in arreers or $5.) whichevc? is greater. The undersigned fucther promises to pay to the Bang 
the rc.val expenditures, includiag. attorney's fees of twenty (207) per cent of the unpaid balance of this note, should legal proceccings Le instituted to cclect any 
amount cue bercoa. , 


‘The undersigaued shall maintain a regular checking account with the Bank on its customary terme, 


As colleteral security for the payment of this note and of any and all other obligations and liabilities of any of the undersigned {o the Bank, whether 
dus or to become due, direct or contingent, now exdsting cr hereafter arising, end however, created or acquired, the Bank shall et ell times have and is herety given 
® security interest ia and B lien upon any right of offset agains: ali moneys, Cepasit balances, securities or other property or intecest therein of any of the undersigned 
and any endorser or guarantor now or at eny ‘time hereafter held or received vy or for or left in the possession or control of the Bank, whether for safekespiag, 
qmastody, transmission, or collection, pledge or ior any oiber or different purpose. 


Lf, with respect to any of the undersigned and any endorssr or gucrantor of this nate, eny of the following events shall occur, this note aad all other 
odlizations now or hereal.er existing of the undersigned and any endorser or guarantor of this note shall, at the option of the Bank, become immedieteiy due and 
Dayatte without demand or notice, viz; failure to pay any amount as herein sgceed; insolvency, falure in business or material impairment of alikty to meet 
financial obligaiioas; making or oSering to make or ths csramancement of any proceeding for reorganization, composition, arrangement, or rece.versnup; defaut in 
Payment or performance of any other obligation to the Bank; disso!uuon or termination of existence, commission of any act of bankruptcy: any of the events specified 
in Section 151 of the Debtor and Creditor Law of New York, the maxing or sending notice of an intended bulk sale or transfer; the failure to fay eay tax or the 
maiing of a tax asseasment by any of the tax authonties; the makicg of a misrepresentation to the Bank for the purpose of obtaining credit; fai-e altze demand ta 
subenit financial information or permit inspection of records; the entry of any judgment; the granting of 0 security interest as defined in the Uniforms Commercial 
Cocds of New York in any personal property (other than to secure part of the purchase price) or if at any time in the sole opinion of the Bank, the finar.cial resporai- 
bility of the uncersigned, or any endorser or guarantor shall become unsatisfactory to the Bank. and, et any time.thereafter, the Bank may setl, assign end doliver 
the wholu, or from time to time any part, of the property upon which it is given a lien hereunder at any Brokes's:Poard, or at public or private sale, et such prices 
as it may deem best, either for cash or on credit or for future delivery, at the option of the Bank, without either demand, advertisement or notice of eny bind shi of 
which are hereby expressly waived, and with the right to the Bank to purchase all or any part of the property sold, free from say right of redemption. 


In the event of any such sale, the Bank may apply the proceeds thereof, after deduction of all costs and expenses of every kind, to or foward the payment 
ef cither the principal or interest of any one or more ol the obligations and Jiabilities aforesaid, including this note, whether then due or not due, in such prorartions 
and i2 such sequence or order as the Bank in its sole discretion may determine, returning the overp'us, if any, to any cf the undersigned; all without prejudice to (he 
rights of the Bank as egainst any of the undersigned, and any endorser or guarantor with respect io sny and all amounts which may be or remain unpaid on (aia rote 
and ov aay of the other obligations and liabilities aforesaid al any lnse. 


The Bank ray also at its option, at any time, either before or siter the maturity of this note, with or without notice and with like diseretion as to ths 
order of application, vppropriate and apply to the puyment or reduction of the amount, eilher in whole or in part then owing on eny or oll of the obdtizationa end 
listilities aforesaid, including this note, any or all deposit balances and any sums at any time credited by or due fruin the Bank to any one or more o! tho under- 


pinged oe any endorser or guarantor. The Bank, however, shall not be obligated to assert or enforce any rights or hens hercunder or to take any action whelaver 
in reg: thereto. 


Each of the undersigned and each endorser and guarantor hereby waives presentment, demsnd for payment, notice cf dishonor and any and ell cther 
potier: and dersands in connection with the delivgry, acceptance, performance, defzuit or enforcernent of this rote and hereby consents to any and all extensions of 
time, retewals, relesses of liens, waivers or modificsiions, release cf any party or exchange or reieese of any coilateral that may be mide or granted by the Bank to 
any party hereto, and in eny litigation in which the Bank shall be an adverse party, hereby waives trial by jury and the night to interpose eny defense, sat-of or 
counterclaim. No delay by the Usnk in exercising any power or right hereunder shall operate as a waivse of anv power or right; nor shall eny single cr perties 
exercise of any power or rmght preclude other or furthee exercise thereof, or the exercise of any other power or right hereunder; and no waiver whatever oc meciicn- 


tion of the terms hereol shali be valid unless in writing signed: by the Bank and then only to the extent thercin set forth. 


The Benx is hereby wuthorized, without further notice, to: (a) date this nzte as of the date when the Joan is made; (b) fill ja any blank spaces accnrt-. 
ing to the terms px which it grants the loan relative thereto: (c) cause of permit one or more co-mokers to be added, released or withdrawn as parties hercia, 
either before oc alter the mating of the loan; and (d) return the note .when © aid to any of the signers thereof. All of the rights end powers of the Bank as provided 


in tht: note are clso for the benefit of end epply to sny subsequent holder of this note in the event of an assignment or transfer. This note shall be comitrued in 
accordance with the lawy cf the State of New York : é = Y : 


Tntsreet shaJl be charged at the rate ot Pp va 4% per annum payable: 


Doge peg eee ae ete pe ek te a 


Interest Payeent: & Charge Acet: Now.:. ee iit. =. ee a “ 2S 
LEEK OF HESS “gs 
Za e 

Isr 


\ PAID Bites: ) ee 
Sire Puss, ee Ack hy ae 


L2Velopment Cor 


2 TE | WreResT INT. PAY 


| 
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‘to the order of 
oln First Real Estate Credit Corporation 
Lonal pas of.wW 


a BL. 
Slits Sy Shosten Te : as 
co Ackemann, Vice Fresident 


As an inducement to the Bank to extend}! 
the financial accommodation evidenced by \\ 
this note and in consideration of the loan \ 
made upon this note, and for other good and 


» 
valuable consideration, the undersigned = Gi ; 
(jointly and severally if more than one) ire rips, Ww 
hereby consent to all the terms and conditions Se 
of this note and unconditionally guarantee to 
NATIONAL BANK OF WESTCHESTER 
and every subsequent holder of this note, 
irrespective of the genuineness, validity, 
regularity, or enforceability thereof, or of any 
collateral therefor, that all sums {stated 
therein to be payable on this note shall be 
promptly said io full, at maturity or by 
acceleration and in case of any extension of 
_ time. of payment or renewal in whele or in 
part, all sums shall be promptly paid when 
due, according to such extension or renewal, 
at maturity or by acceleration, and hereby 
consent to any and all! extensions of time, 
renewals, waivers, changes in rate of interest 
or other modifications that may be granted 
with respect to the payment or other pro- 
visions of this note and hereby consent to the 
release of collateral or any part thereof with 
or without  ‘Ustitution and agree that addi- 
tional makers, endorsers, guarantors or 
- sureties may become parties hereto without 
notice to them and without affecting their 
liability hereunder. The signature or signa- 
tures cf the undersigned hereto are intended 
as an endorsement of the within note as well 
as the execution of the foregoing guarantee 
by each of the undersigned who each hereby 
waive presentment, demand for payment, 
- - protest, and notice of non-payment, dishonor 
+ OF protest . ae 


ye 
i Ja 


EXHIBIT 1, ANNEXED TO ANSWER 


A LINCOLN tl “= maar BANK 


NATIONAL BANK OF WESTCHESTER 
AFFIDAVIT 


June 21, 1974 


To Whom It May Concern: 
The attached note of G & S Development Corporation dated 
December 31, 1973, in the amount of $300,000 due March 1, 
1974 was stamped paid by me in error. The note was purchased 
by Lincoln First Real Estate Credit Corporation on June 20, 
1974 for $252,258.69. 

Principal balance due $ 250,000.00 


Interest due @ 13 3/4% 
through 6-20-74 9,758.69 


Late Charge 2,500.00 


TOTAL: $ 262,258.69 
The note is still in full force and effect. 


Ohi 4 deme 


atricia A. Simons 
(Note Clerk) 


STATE OF 
“COUNTY OF 


On this 2 jit day of Ducts » 19 74, before me came 
Patricia A. Simons _—«to me known to be fie Padi dual who 
executed the foregoi jg instrument, and she duly acknowledged to 
me that she executed the same. 


= 


KATHRYN L. PIGNATARO 


Notary Public, State of New York atte i. Ve *D 


No. 60-9821328 
Qual tet in vresccnester County 
Conv aisuran Exoires March 30, 1976 Notary Publ +6 
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New York . Ds = oo :; ee ’ 


National Bank of Westchester 
31 Matnaroneck Avenue 
White Plains, New York 


1, For valuable considerations the receipt whereof by the undersigned is hereby acknowledpe-d, and 
NATIONAL BANK OF WV ESTCHESTER, (hereinafter with its successors and assipns, referce 
at its option, at any time or from tine to time, to extend financial accommodation, 
for account of 


tu induce 
dto as the “Wan ), 
with or without security to or 


ee ene 


ES Delp Cree 


(hereinafrer referred to as the ““Borrower'’), or in respect of which the Borrower may be liable in any capacity (the 
term “‘financial accommodation” including, withou: limitation, extension of loans, credic or accommodation, or 
discount oa: purchase of, or loans on, commercial paper, accounts receivable or other property, or entering into 
exchange contracts), she undersigned (if more than one jointly and severally) hereby uncenditionaliy euarantee{s) 
to the Bank, irrespective of the valicity, regularity or enforceability of any instrument, writing or arrangement 
telating to any such financial accommodation (each such instrument, writing or arrangement being heseinafter 
acferred to as, and included in the cerm, "Credit Arrangement’') or of the obligations thereunder and irrespective 
of ony present or fucure law or order of any government (whether of right or in fact) or of any agency thereof 
purporting to reduce, amend or otherwise affect any obligation of the Borroner or to vary the terms of paymen: 


2 


that the Borrower will promptly perform and observe every agreement and condition in any Credit ALTANBEMENE to 
be performed or observed by the Borrower, that all sums stated to be payable in, or which become payable under, 
any Credit Arrangement, and all ocher sums which may be owing by the Borrower to the Bank now or hereafter, 
will be promptly paid in full when due, whether ace maturity or easlicr by reason of acceleration or otherwise. Of, 
if now due, when payment thereof shall be demanded by the Bank, together with interest and any and all lepal ane 
ether costs and expenses paid or incurred in connection therewith by the Bank, and, in case of one or more 
extensions of time of payment or renewals, in whole or in parc, of any Credic Arrangement or obligation, that the 
same will be promptly paid or perfozmed when due, according to each such extension or renewal, whether at 
maturity or carclier by reason of acceleration or otherwise, : 

In the event that the Borrower is a partnership, the term “Credit Arrangement’ as used herein shall include 
2ll credit arrangements of any successor partnership or partnerships to the Bank, direct or contingent, joint, 
several or independent, now or hereafter existing, due or to become due to, or held or to be held by, the Bank, 
whether created directly or acquired by assignment or otherwise, 

The undersigned hereby consent(s) that from time to time, without notice to or further consent of the under- 
Sescrvance Ly the Dowuwer of any of seid agreements of Conditions may be waived or 
the time of cerforn:: a of exicaded by the Gauk, and Parmeer of any Shlisitiss Reick sua anced may oe 
accelerated in accordance with any agreement between the Bank and any party liable with respect thereto, or may 
be extended, or any Credie Atrangeiment may be renewed in whole or in pare or any collateral may be exchanged, 
surrendered of otherwise dealt with as the Bank may ‘determine, and any of the acts mentioned in any Credit 
Atrangement may be done, all without afiecting the liability of the undersigned hereunder. The undersigned hereby 
waive(s) presentment of any instrument, demand of Payment, protest and notice of non-payment or protest thereof 
or of any exchange, sale, surrender or other handling or disposition of collateral. 


- 
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2. As security for obligations of the undersigned hereunde:, the undersigned hereby pledge(s)to the Bank and 
Rives it a general lien upon and/or right of set-off of the balance of every deposit account, now or at any time 
hereafter existing, of the undersigned sith the Bank and any other claim of the undersigned against the Bank, and 
any other property, rights and interests, of the undersigned, or any evidence thereof, which have been cr at any 
time shall be delivered ro or otherwise come into possession, custody, or cortrol of the Bank or anvone else for 
the Bank, and in the event of a default under this guaranty, the Bank may sell or cause to be sold /a the City of 
White Plains, County of Westchester, or elsewhere, in one or more sales or parcels, at such price or prices as the 
Bank may deem best, and either for cash of on credit (withoue assuming any responsibility for credic risk) or for 
future delivery, all of any of the security for the obligations of the undersigned hereunder, at any broker’s board 
or at public or private sale, without demand of performance or notice of intention to sell or of time or place of 
sale, and the Bank or anyone else mzy be the purchaser of any or all property, rights and/or interests sold and 
thereafter hold the same absolutely, free from any claim or sight of whatsoever kind, including any equity of 
redemption, of the undersigned, any such demand, notice, or right and equity being hereby expressly waived and 
released, 

3. (A) This guarancy shall continue in full force and be binding upon the undersigned and che estate (or, if 
more than one, the estates) of che undersigned notwithstanding the death of any of the undersigned or any guaran- 
tor or any other party liable upon or in respect of any obdligazion hereby guaranteed; any one or more of the under 
Signed (if more chan one), or any other pasty liable upon or in respect of any odligacion Neredy puaranteed, may be 
seleased without affecting the liability of any of the undersizned not so released: and the Bank may continue to 
ace in reliance hereon entil the receipe by the Rank of writcen notice from the undersicned, or, in che event of the 
death of any of the undersigned, from the legal represertccive or representatives of such decedent or éecedents, 
not to give further accommodation in reliance hezeon. 

a 4 


‘ 
. ¥ = F = : 8 . * 
4. ; eey aS NU OE C8ae Cie OF fe oS tilae <6 TRE 1 Sarre NS HVACR EF 
qhe undersipncd ayreecs) Hvat ag any eG aE if : time it Payment to 
ra {vibe Hank 


Wart eben Soaks Pe Bea Wiens cat + abil Hs ar 2 ct ee 
A hereunder on account of Cie malice OF ine une: anes bhoreutder, the uacersisved wal act 


: Ea dae kal iN eriuuitae eaten eave: aieen. St ouevanca eee lees oS Aderupeae: : 
fring that such payment 1s made undo: (ais pudariciy foe such purcase. No payment by Lie vhdersipaed purs 


: cae eens err L. Werusl 
fe tO ANY Provision hercot shall enutts the undersipned by sucrogation to the righ i or otherwise, 


feo any payment by the Borrower of out of the property of the Horrower, except Bee pS aeet in full of ail sums 
‘(including said cons, expenses and interest) which may be or become payable by the Borrower to the Henk at any 
time or from time to time. ‘ : 

4. Upon the happening of any of the following events: the death or insolvency of the Borrower or the unders 
sipned, ot failure of the undersigned to deposit such collacezal as may be demanded by the Bank, or suspension 
of business of the Borrower of the eadersigned, or che issuance of any warra attachment against any of the 
property of the Borrower o: the undersigned, o: the making by h sower or the undersipned of an assignment 
for the benefie of creditors, Or 4 trustee oF receiver being appointed for the Borrowe: or the undersigned or for any 
property of cither of chem) Or any proceeding being commence : OF agaist the Borrower or the unde:signed 
unde; any bankruptcy, reorganization, arrangement of debt, inso - reaciustment of Croat, receivership, liqui- 
dation or dissolucion law or stature, — then and in such event, an: any time thereafees, the Bank may, withouc 
notice to the Borrower or the undersigned, make the liabilities of che Borrowe: to the Bank, whether or not then 


’ 
duc, immediacely due and payable hereunder as to the undersigned, and the Bank shall be entitled to enforce the 
obligations of the undersigned hereunder. 9: 

§. The Bank may assign chis instrument or any of its rights and powers hereunder, with all or any of the 
obligations hereby guaranteed, and may assign and/or deliver to any such zssignee any of the security here for 
and, in the event of such assipnment, the assignee hereof or of such rights and powers and of such security, if 
any of such security be so assigned and/or delivered, shall have the same rights and remedies as if oripinally 
named herein in place of the Bank, and the Bank shall be thereafter fully discharged from all responsibility with 


respect to any such security so assigned and/or delivered. 
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G. Notice of acceptance of this guaranty and of the incurring of any and all of the obligations of the Borrower 
hereinbefore mentioned is hereby waived. All of the provisions sg tegatding the security of the undersigned 
shall apply to the security of any or all of them, if there be more than one of the undersigned. This guaranty and 
all rights, obligations and liabilities arising hereunder shall ke construc ed according cto the laws of the Srate of 
New York. 

IN WITNESS WHEREOF, 


this instrument has been duly executed and sealed by t! 
yeat first above written. 


ne undersigned the day and 


iy . a ‘i pu rel (L.S.) 


ay hid ore : be Mee Aes) 
A wpad a & ber LEg? /~to~ WA, 
“7 RA: 


SS. 


On tis STEP. day of  DOCGMEeT oo 19.23, before me came Richayd H 
Crowe, Jr. as Power of Attorney for Frank J. Greskovich 


to me known to be the 
individual(s) described in and who executed the foregoing instrument, and he duly acknowledged to me that he 
executed the same. KATHRYH L. DADDAZID, 
Rotary Pultc. Stuur ef Rov Yerk 
Ne. 9% 12520520 


Ractificd in Wess. scoier aie f) ; 
Coumissicn Expiucs Marci 50, 1974 pttayn y halle ‘ 


fotary Public 


STATE OF NEV YORK 


COUNTY OF “s a 7 a { How apace a) 


On the eG, beforeme personally came 


to me known, who, being by me duly swom, did depose and say that 


he resides at No, 


that 
he is the of 


ee 
the corporation described in and which executed the foregoing aii that he knows the seal of said corp- 


oration; that the seal affixed to said instrument is such cor 


porate seal; that it was so affixed by order of the board 
of directors of said corporation, and that he signed his name igs by like orde:. 
& ‘ 


eed 


Notary Public 
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EXHIBIT 2, ANNEXED TO ANSWER 


- AFFIDAVIT AS TO POWER OF ATTORNEY VEING IN PULL FORCE 


Zz 
STATE Of NEW YORK 


COUNTY OF NEW YORK 


ial RICHARD H. CROWE, JR., being duly sworn, depcses 
and says: ; 


THAT FRANK J. GRESKOVICH as principal, who resides at 
5120 Bayou Boulevard, Pensacola, Florida did, in writing, 
under date of January 6th, 1972 appoint me his true and 
lawful attorney, and that annexed hereto, and hereby 


made a part herecf, is a true copy of said power of 
attorney. 


THAT I hereby represent that the said principal is 
now alive; that he is now of sound mind; that he has 
not, at any time, revoked or repudiated the said 


power of attorney; and that the said power of attorney 
still is in full force and effect. 


Ls yan’ 2 : = ean wl. We. 


Rrehara HW. Crowe, Jr. 


SWORN TO BEFORE ME 


- Notarial 
Seal ; 
Notary Public 


RITA AL PAVING 

NOTARY PUBLIC, Sture of New York 
No, 24-3214550 - Qeal. in Kings Co. 

Certificate hies in New York County 

Commission Eapires Atarch 39, 3 7 


J 
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™ ty : “ee fas 

ae . . eg ‘ 

ere > f-40 CS ep ees rr, le thy aa. ct. 

’ t,. $ 4 * = eee se | = ¥ 
tse’ te ly pe €5- 


bu 


Thatl, FRaNK J. GRESKOVICH f as principal 


residing it 5120 Bayou Boulevard, Pensacola, Florida 
Jo hereby constitute and appoint, RICHARD H. CROWE, JR. 
residing at 253 Broadway, New York, New York 10007 


my true and Jawfu! ettorney for me, and in ray name, place and stead, 
‘ 


(a) To enter upon and take possession of any lands, tenements and hereditaments that m2y be- 
Jong to me, or to the possession of which I may be entitled; 


(b) To ask, collect and receive any rents, profits, issucs or incoine of eny and all of such Jands, 
tenements and hereditaments, or of any part or parts thereof; 


(¢) To pay any 2nd all taxes, charges end assessments that may be levied, assessed or imposed 
upon any of ny lands, buildings, tenements or other structures; 


(d) To make, exccute and deliver any deed, mortgage or lease, whether with or without cove- 
nants and warranties, in respect of any such Jands, tenements and hereditaments, or of any part or parts 
thereof, ard to manage, repair, rebuild or reconstruct any buildings, houses or other structures or any 
part or parts thereof, that may now or hereafter be erected upon any such lands; 


(e) To extend, renew, replace or increase any mortgage or mortgages now or hereafter affecting 
any of my lands, tenements and hereditaments and/or any personal property belonging to me, and, for 
any such purposes, to sign, se2l, acknowledge and deliver any bond or bends, or to make. sign and deliver 
any note or notes, or 2ny extension, renewal, consolidation or apportionnient 2greement or agreenicents, 

r any other instrument, whether sealed or unsealed, that may be useiul or necessary to accomplish any 
-of the foregoing purposes; : 


(f) To obtain insurance of any kind, nature or description whatsoever, on any of my lands, tene- 
ments and hereditaments and/or in connection with the manzgeinent, use or occupation thereof and/or 
on any personal property belonging to me and/or in respect of the rents, issues and profits arising there- 
from, and to make, exccute and file proof or proofs of 211 loss or losses sustained or ¢laimable thereunder, 
and all other instruments in and about the saric, and to make, execute and dcliver receipts, releases or 
other discharges therefor, under scal or otherwise, ; 


and to make, exe- 
cute and deliver reccipts, releases or other discharges therefor, under scal or otherwise; : 


any or ali bills of exchange, checks, 


ae . 


(h) To make, execute, endorse, accept, collect and deliver 
drafts, notes and trade acceptances; 
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(i) To pay all sums of.money at any time or times, that may hereafter be owing by me upon any 
bill of exchange, check, draft, note or trade acceptance, made, executed, endorsed, accepted and delivered 
by me, or for me, and in my name, by my said attorney; 


° 


(j) To sell, mortgage or hypothecate any and all shares of stock, bonds or other securitics now 
or hereafter belonging to me, and to make, execute and deliver an assignment or assignments of any such 
Shares of stock, bonds or other securities, cither absolutely or as collateral security; 


(Kk) To defend, settic, adjust. compound, submit to arbitration and compromise all actions, suits, 
accounts, reckonings, clainis ar:'d demands whatsoever that now are, or hereafter shall be, pending between 


me and any person, tirm, association or corporation, in such manner and in all respects as my said attorney 
Shall think fit; 


(1) To file any proof of debt, or take any other proceedings, under the Bankruptcy Act, or under 
any law of any state or territory of the United States, in connection with any such claim, debt, money or 
demand, and, in any such proceeding or proceedings, to vote in the election of any trustee or trustees, 
Or assignce or assivnecs, and to demand, receive and accept any dividend er dividends, or distribution 
or distributions thac may be or become payable therein or thereunder; 


(m) To hire accountants, attorneys at law, clerks, workmen aud others, and to remove them, and 
appoint ethers in their place, and to pay and allow to the persous to be so extployed such salaries, wages 
or other remunerations, as my said attorney shall chink he; ; 

* . 

(n) To constitute and appoint, tn his place and stead, and as his substitute, one attorney or 

more, for me, with full power of revocation, and eae 


Without in any wise liniiting the forezcing, gencrally to do, execute and perform any other act, 
deed, matter or thing whatsocver, that ought to be done, eXecuted and performed, or that, in the 
vpiuion of sy said aiiorney ou2ht io be donc, cxecuted er performed in and abou: the premises, of every 
nature and kind whatsoever, as fuliy citectuai as i cuuid cu if pe 


=. J 
. 


And I do hereby ratify and confirm all whatsoever that my said attorney or his substitute or 
substitutes, shall do, or cause to be done, in or about the premises, by virtue of this power of attorney. 


This instrument may not be changed orally. 


wo 


Iu Cclituess relfereot, I have hereunto set my hand and seal the 6th 
dayof January + 2 72 


a, Da. 
WITNESS: | | Se Dee Le, 


ies L Frank J. Greskovich 
gle: ALeed, : ; 


Jamie Didik 


£2 Af 


Maryann EL, Hotneck 


oe 
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EXHIBIT 2, ANNEXED TO ANSWER 


STATE OF NEW YORK 
Ss 


COUNTY OF NEW YORK 
On the Sth day of January 19 72 hefore me personally came 


FRANK J. GRESKCVICH 44 
te me known, and known to me to be the individual described in, and who executed the foregoing 
instrument, and he acknowledged to me that he  execited the same. 


e BE oe 


Pg 
me er ear 3 RITA AL RAYINS 


Notarial : 
a ETE RRB war ene 


Seal Notary Public #> 35 3:1: 
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EXHIBIT 3, ANNEXED TO ANSWER. 


National Bank of Westchester 
31 Mamaroneck Avenue 
White Plains, New York 


1. For valuable considerations the receipt whereof by the undersigned is hereby acknowledged, and to induce. 
NATIONAL BANK OF WESTCHESTER, (ereinafter with its successors and assigns, referred to as the “‘Bank'’), 
at its option, at any time or from time to time, to extend financial accommodation, with or withour security to or 
for accouni of 


Gir Ss DEVE LP wt eT Cpr» 


thereinafcer referred to as the Borrower"), or in respect of which the Borrower may be liable in any capacity (she 

term “‘finangia! accommodation’ including, without imitation, extension of loans, ezedit or accommedation, or 
discouns or purchase of, or loans on, commercia! paper, accounts receivable or other property, or entering inso 

san Annee contracts), the undersigned (if more than one jointly and severally) hereby unconditionally guarantee(s) 

to the Bank, irrespective of a validity, reguiacicy or enforceability of any instrument, writing or arrangement , 
relating to any such financial accommodation (each such instrument, writing or arrangement being hereinafter 
referred to as, and inciuded in the term, “Credit Arrangement'’) or of che obligations thereunder and irrespective 
of any present or future law or order of any government (whether of right or in fact) or of any ageacy thereof 
purporting to reduce, amend or otherwise affece any ebligation of the Borrower or to vary the terms of payment, 
that che Borrower will promptly perform cnd observe every agreement and condition in any Credit Arrangement tc 
be performed or cbserved by the Borrower, that all sums srated to be payable in, or which become payable under, 
any Credit Arrangesient, and all other sums which may be owing by -the Borrower to the Bank now or hereafter, 
will be promptly pzid in full when due, whether at maturity or earlier by reason of acceleration or otherwise, or, 
if now due, when payment thereof shall be demanded by the Bank, together with interest and any ond all legal and 
other costs and expenses paid or incurred in connection therewith by the Bank, and, in case of one or more > 
extensions of time of payment or renewals, in whole or in parc, of any Credic Areangeniens or obligation, thar the 
same will be promptly paid or performed when due, according to each such extension or renewal, wherher at 
maturity or earlier by reason of acceleration or otherwise. . 

In the event that the Borrower is a partnership, the term "“Credic Arrangement!" as used herein shal} include 
all credit arrangements of any successor partnership or partnerships to the Bank, direct or contingent, joint, 
several or independent, now or hereafter existing, due or to become due to, or held or to be held by, the Bank, 
whether created directly or acquired by assignment or otherwise. 

The undersigned hereby consent(s) that from time to time, withour notice to or further cansent of the under. 
signed, the performance or observance by the Borrower of any of Said anrsomante or CSORAiSnS fay We walveu OF 
the time of performance thereof extended hy the Rank, and payment of any ohligaiiua hereby puaranteed may be 
accelerated in accordance with any agreement between the Bank and any party liable with respect thereto, or may 
be extended, or any Cred& Arrangement may be renewed in whole or in part or any collateral nay be exchanged, 
surrendcred or otherwise deal with as the Bank may determine, and any of the acts mentioned in any Credit 
Arrangement may be done, all without afecting the liability of the undersigned hereunder. The undersigned hereby 
waive(s) presentment of any instrument, demand of puymenr, protest and ndtice of non-payment or protest thereof 
or of any exchange, sale, surrender or other handling or disposition of collateral. 
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2. As security for obligations of the undersigned hereunde:, the undersigned hereby pledge(s)to the Bank and 
‘gives it a general lien upon and/or sight of set-off of the balance of every deposit account, now o. at any time 
hereafrer existing, of the undersigned with the Bank and any other claim of the undersigned against the Bank, and 
any other property, rights and intezests, of the undersigned, of any evidence thereof, which have been or at any 
time ‘shall be delivered to or otherwise come into possession, custody, or cortrol of the Bank or anyone else for 
the Bank, and in the event of a default under this guaranty, the Bank may sell or cause to be sold in the City of 
White Plains, County of Westchester, or elsewhere, in one or more sales or parcels, at such price or prices as the 
Bank may deem bese, and either for cash or on credic (withour assuming any responsibdility for credit risk) or for 
future delivery, all or any of the security for the obligations of che undersigned hereunder, at any broker’s board 
oc at public of private sale, without demand of performance or notice of intention to sell or of time or place of 
sale, and che Bank or anyone else may be the purchaser of any or all property, sights and/or interests sold and 
thereafrer hold che same cabsolucely, free from any claim or sight of whacsoever kind, including any equity of 
redemption, of the undessigned, any such demand, notice, or right and equity being hereby expressly waived and 
rcleased. 

3. (A) This guarancy shall continue in full force and be binding upon the undersigned and the estare (or, if 
more than one, the estates) of the undersigned notwithstanding she death of any of the undersigned or any puaran- 
tor or any other party liable upon or in respece of any obligation heredy guaranceed; any one of more of the under 
‘signed (if more than one), or any other party liadle upon or in respect of any odtication heredy guaranteed, may be 
released without aveccing the liability of any of che undersigned not so relessed; and the Bank may continue to 
ace in reliance heseon until the receipe by the Rank of written motice from the undersiened, or, in che evence of the 
death of any of the undersiezned, from the legal representative or representatives of such cecedent or decedents, 
not to give further accommodation in reliance hereon. : a 


¢ ‘ 
bf bs oral ° . ; o fens- aie, ae os ar t.~! {. Pare eae S . ~ 
: (33 The undersigned apree(s) ehat gienewer at any time oe: freca time ta tine i¢ shall make any paymlac co 


the Bank heseunder Of wecosny of the Habiley PCG ae e4 sd nereunsder, Cre understisned will netily the Bank 


such purpose. No payment by che undersigned purs- 
wart to any provision hereof shall entitle the uncersignes, by subropation to the rights of the Dank o: otherwise, 
to any payment by the Borrower or out of the property “of the Bersower, except after paymenc in fll of all sums 
(including said Costs, exseases and interest) which may be or become payable by rower to the Bank at any 
time of from time to time, 

4. Upon the hapnening of any of the following events: the death or insolvency of the Borrower or the undez- 
gipned, of failure of the undersigned to deposit such collareral as may be demanded by the Bank, or suspension 
of business of the Borroner of the undersigned, oz the issuance of any warsant of accachment apainse any of the 
property of the Borrower cr the uncersizned, o: he making by the Borrower o: the undersigned of an assigament 
for the benefit of creditors, of a trustee CF receiver being arpointed for the Borrower or the undersigned or for any . 
propecty of either of them, or any proceeding beinz commenced by or agains< the Borrower or the undersigned 
under any bankruptcy, reorganization, arrangement of cedt, insolvency, readjustment of debt, receivership, liguie 
dation oc dissolution law or staan, ~ nen ad In such event, and at eny time tiereatte:, the Bank may, without 
notice to the Borrower of the undersigned, make the liabilities of the Borrower: co the Bank, whether or not then 
due, immediately due and payable hereunder as to the undersigned, and the Bank shall be entitled to enforce the 
obligations of the undersigned hereuncer. 

5. The Bank may assign this instrument or any of its rights and powers hereunder, with all ot any of the 
obligations hereoy guaranteed, and may assign and/or deliver to any such assignee any of the security here for 
and, in the event of such assignment, the assignee hereof or of such rights and powers and of such security, if 
any of such security be so assigned and/or delivered, shal! have the same rights and remedies as if originaily 
named herein in place of the Bank, and the Bank shall be thereafter fully discharged from all responsibility with 
respect to any such security so assigned and/or delivercd. , 


25a 


EXHIBIT 3, ANNEXED TO ANSWER 


G. Notice of acceptance of this guaranty and of the incurring of any and all of the obligations of the Borrower 
hereinbefore mentioned is hereby waived. All of the provisions hereof regarding the security of the undersigned 
shall apply to che security of any cr all of them, if there be mere than one of the undersigned. This guaranty and 


all rights, obligations and liabilities arising hereunder shall be construed according to the laws of the State of 
New York. y 


IN WITNESS WHEREOF, this instrument has, been duly executed ait sealed by the undersigned the day and 


year first above written. CG 
: Bt Ge ath 
EC 3% LAE KAN) (L.S.) 


: (L.5.) 


ss. 
' 


On Vie RIE lay of ntu.Decenber 19.73 before me. came 


a ee ee ee eer _."to me known to be the 


individual(s) described in and who executed the foregoing instrument, and he duly acknowledged to me that he 


: ta ef Naw York 
Roary Public. S.ate ef lise Yor 
3 ' 


0. 62-O3215- 


bs le cay! 


Qeasifiid in Vi asleconer )) 
isi tes oy 
Comsirsisn Expic Uy, £1 
| : Nola J 
STATE OF NEW YORK | : 
é “ , ( DANG, e (Lenbaa) 


COUNTY OF 
/ 


executed the same. ATHRYH Le DADDAZIO | 


ry Public 


Oa Ae Me i ee Re the personally came 


to me known, who, being by me duly swom, did depose and say that 


he resides at No. that 


a ene eneenncnenecennameerecccemaees 

the corporation described in and which executed the foregoing instrument: that he knows the seal of said corp- 

oration; that the seal affixed to said instrument is such corporate seal; that it was so affixed by order of the board 

of directors of said corporation, and that he signed his name thercto by like order. 
Y . . 


Seen 


Notery Public 
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G&S Develonment Corn. 
/o ftichard H. Crowe, Tx. 
235 Broadvay 

Hew York, H.Y: 10567 


Gentlenens 


Inasmuch ss your company hag not yat secured permanent 
financing for tha Cordova Doctors Hospital, NW hereby demands 
full payment of the $300,000 note vast due since March 1, 1974. 
Wa fuxther demand that full payment be made in federal finds na 
later than the close of business on Yriday, Rovil 25, 1974. 

A $50,009 raecveticn wag mado on March 12, 1974, tharefura 
$256, 911.45 will be due on Che 25th ineluding accrucd interest 
and late charges totalling $6,911.46. 


Ey a copy of this letter, Noctorg Stalnaker and Greskovich 
are being made evware of % ors cenand and are herchy pus on notice 
that as querantors of tho Joan thoy are pergonally liable for 
any caficiency which may xesult 


If thera are anv cwestinona reveardine the sheers, 5 
contact tha undexsiloned, 


~ 


Very truly yours, 


rhe atligty 


Qk ee 
rae Battista 
Vice President 
JB/kp 


cc: Dr. B. Le Stalnaker 
Dr. Frank Greskovich- 
Mr. Royal Pollitt 


Certified Mail 
Return Reeeipt Requested 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


G & S DEVELOPMENT CORP., FRANK J. 
GRESKOVICH and BENJAMIN L. STALNAKER, Index No. 
Plaintiffs, (IBC) 
-against- 


LINCOLN FIRST REAL ESTATE CREDIT 
CORP. and NATIONAL BANK OF WESTCHESTER, 


Defendants. 


DEFENDANTS ' TRIAL MEMORANDUM 


The allegations in the complaint are that G&S 
commenced negotiations with LFRECC to obtain a construc- 
tion loan secured by a building loan mortgage to be used 
by G & S to finance the cost of the construction of a 
hospital in Pensacola, Florida. It is alleged that as 
a result of these negotiations, LFRECC issued a condi- 
tional commitment, dated December 26, 1973, providing 


for a $6,000,000 construction loan upon compliance with 


: 
ie 
| 
| 
5 
| 


the conditions of the commitment. The construction loan 


commitment, like a prior December 3, 1973 letter of 
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er a re | A A ee 
esses a a 1 a a 


| LFRECC to G & S which provided that LFRECC would arranye 

| to issue a commitment, expressly provided, among other 

| items, that the loan was subject to approval by LFRECC's 

| Executive Loan Screening Committee. G & S further alleges 


that LFRECC issued a stand-by commitment, dated December 


26,1973, to repay the construction loan when it had 


{ 

been fully advanced. This commitment was also in the 
amount of $6,000,000. The stand-by commitment likewise 
contained a number of conditions, one of which was the 


closing of the construction loan in accordance with the 


Both commitments were accepted by G & § in 


y 

4 ry 

terms of the construction commitment. 
| 


LFRECC's office on December 27, 1973, at which time G&S 
paid LFRECC a commitment fee of $160,000. This amount 
was in addition to a $20,000 fee paid for arranging the 


issuance of the commitments. 


Plaintiffs allege that, when the commitments 


were delivered to G & S but prior to their acceptance, 


| 
| 
: 

nm 


G & S requested a clarification of the condition of the 
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‘i 
! 
' commitment which required approval of the construction loan 


by LFRECC's Executive Loan Screening Committee, This 
request, it is alleged, was directed to an officer of 
——— Royal W. Pollitt (hereinafter "Pollitt"). It 
i! , 
i 


|| plaintiffs, that this condition had been satisfied or had 


alleged, in the alternative, that Pollitt advised the 


| 
; 


: 
ty 
t 


been waived. 


1 
fen commitments and paid the non-refundable commitment fee 
as consideration for their issuance unless they were satis~ 
| fied that the condition requiring Executive Loan Screening 
| committee approval had been either waived or modified. 

i} ’ 
i, The plaintiffs offer no written agreement from LFRECC which 


Plaintiffs contend that they would not have accepted . 


i 
| waived or modified this condition, but rely on the alleged 
i 


i oral representations. 
Both commitments were issued simultaneously. They 
were delivered and accepted at LFRECC's office in the pres< 


Muhlfeld 
ence of Bergen/and Pollitt. The stand-by commitment, accepted 


rs mas 1 
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DEFENDANTS' TRIAL MEMORANDUM . 4 


at the same time as the construction loan commitment, 
contains a modification of its terms which was initialed 
by Richard H. Crowe, Jr. (hereinafter "Crowe") and Pollitt. 
The construction loan contains no such modification or 
deletion. The construction eee ee was accepted 
unmodified and in its pristine form. It was accepted 

with the condition requiring approval of the loan by the 
Executive Loan Screening Committee. G & S saw fit to 


modify the required number of parking spaces, but not 


to do anything with regard to the more material condition. ! 


4 


Plaintiffs allege that, upon notice that the 
condition was either waived or satisfied, they requested 


| 
| 
a firs’ advance on the construction loan in the amount | 
of $300,000 and that, upon such request, its officers ig | 


instructed to go to the office of the defendant NBW to 


° 


obtain the advance. G&S executed a short-term, unsecured. 
promissory note in the amount of $300,000 payable to NBW. 
Payment on such note was personally guaranteed by 


Stalnaker and Greskovich, the latter through his attorney-, 


in-fact, Crowe. On January 3, 1974, G & S received the | 
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was ee ee Ee 


unsecured, promissory note, was the first ets under 


the proposed construction loan. 


Plaintiffs then contend that on or about January 
15% 1974, the day the loan was submitted to the Executive 
Loan Screening Committee for approval, and continuing 
through April, 1974, Pollitt on behalf of LFRECC, in- 
dicated its — ne to make the loan unless they 


8 


were provided with a permanent take-out from an independent, — 
financially snsapecetise lending institution acceptable a 
to LFRECC. Curiously enough, although the plaintiffs con-. 
tend that they were informed on December 27, 1973 that 

this condition of the commitment was either satisfied 

or waived, the plaintiffs did not raise this point in ; 
any correspondence with LFRECC. Not until the commence- 


ment of this action was this point raised by the plain- 


of LFRECC,allegedly repudiated the construction loan 


commitment. 


j 

| 

{ 

H 

i 

H 

| 

8 

tiffs. On or about January 15, 1974, Pollitt, on behalf | 
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Plaintiffs allege that, as a result of the 
non-consummation of the construction loan and plaintiffs' 
inability to procure a replacement loan, plaintifre G&S 
has been damaged. Its demand is.that defendant LFRECC 
be specifically required to make the construction loan 
onthe terms set forth in the construction loan commit- 
ment. 

Plaintiffs further allege that, as a result 
of the urging of Pollitt, Crowe, on behalf of G & S. 
obtained a stand-by commitment from First Federal Savings 
& Loan Meucietintiias of Erie (hereinafter referred to as 


"Erie"). Plaintiffs claim that $6,000 was paid to Erie 


in order to obtain this commitment and that plaintiffs 


incurred expenses of $2,000 in addition to the aforesaid 
sum, so that plaintiffs demand judgment against defendant 
LFRECC in the amount of $8,000. As another claim for 
relief, it is alleged that plaintiff G & S has incurred 
additional expenses in the amount of $5,000 subsequent 
to April 23, 1974 in attempting to secure substitute 


financing. 


eee 6 ete oe Se eS AO 
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Plaintiffs allege that, as a result of the failure 
to close the construction loan, the developmental cost 
of the hospital in Pensacola has increased by an ae ay 
determinate figure" which, they contend, exceeds 
$1,800,000. Plaintiffs make the additimal claim against 
pias sone as a result of the failure to close the 
construction loan and the repudiation of the stand-by 
commitment, they have o) will have lost their investment 


in the project, which amount equals $540,000. Plaintiffs 


also demand that the "non-refundable commitment fee" in 


With respect to their claims against defendant 


NBW, plaintiffs allege that Pollitt is an officer of both 


j 
the amount of $180,000 be returned toG&&S. : 


defendants and that both defendants are under common con- 
trol. Plaintiffs further contend that, as a result of 
defendants' courses of action and representations that 
the loan transaction described in the construction loan 
commitment had, "but for the execution of customary 


documentation" been concluded, G & S thereupon executed 
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contention that this note and the money advanced there- 


iat 
, 7 


under represented the first advance under the construction 
loan. By reason of the foregoing, plaintiffs seek judg- 
ment against NBW enjoining it from taking any action 

with respect to the note or the guarantges, and they ask 
damages against NBW, jointly and severally with LFRECC, 

in an amount "in excess of $2,353,000". Lastly, plain- 
tiffs seek judgment against NBW cancelling the note and 
also setting-off the unpaid balance of the note against 


the amounts claimed by plaintiffs in the complaint. 


The answer of the defendant LFRECC as to those 
matters alleged against it, admits that Pollitt and J. 
Bryan Bergen were officers of LFRECC at the times alleged 
and that negotiations between the agents of G&S and 


LFRECC took place in 1973. The answer further admits 


that the letter of December 3, 1973 and the three letters 


of December 26, 1973, accepted December 27, 1973, which 


are exhibits A, B, © & D to the complaint herein, were 
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| 


transmitted and executed by Pollitt and Bergen. 

The answer does not characterize any of the 
letters and leaves to the Court the terms of the said 
letters and the exact meaning and legal effect thereof, 
except that LFRECC admits that Exhibit B to btn complaint 
contains, inter alia, a condition to the commitment: "3 
Executive Loan Screening Committee Approval". Defendant 
LFRECC admits receipt of the $180,000 non-refundable 
commitment fee paid as consideration for the commitments. 
It also admits that NBW made and advanced a $300,000 
short-term, enero loan to G & S evidenced by the 
promissory note of G&S, which note was guaranteed by 


Greskovich and Stalnaker. 


Apart from the facts that Crowe and Pollitt had 
discussions in 1974 and that LFRECC did not make the 
construction loan for which plaintiffs had applied, 
defendant LFRECC denies all of the remaining allegations 


of plaintiffs. 


The answer of NBW admits that each defendant 
is a separate corperation governed by its own board of 


directors and that each defendant is a wholly owned 


meee ee te | NO CRE at mc 


ee een 
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subsidiary of Lincoln First Bank, Inc. The answer farther . 


aaa tS EN a RRL ne ee —— 


admits any allegation which defendant LFR.CC admits, In | 
all other respects, NBW denies the allegations of the 


plaintiffs. 


The defendants, as a first separate affirmative 
defense, plead that the complaint fails to state a claim 


upon which relief can be granted. | 


As a second separate affirmative defense, 
defendant LFRECC alleges that the acceptance of plain- 
tiffs' application for a construction loan was conditioned 
upon the happening of a variety of events, subsequent 
to the qualified acceptance of the application, which 
conditions precedent are contained in Exhibits A, B, C 
and D of the complaint. LFRECC contends that these con- 
ditions have not been fulfilled and that, therefore, 
the commitments never ripened into a binding obligation 


which would require it to fund the loan. 


Defendant LFRECC alleges that it notified 


plaintiffs on and after Januery 15, 1974 that its Loan 
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Screening Committee had not approved the loan on the + 


as applied for, and would approve the loan only upon the 


condition oe loan be subject to a firm, separate 


take-out agre ment to be made to’plaintiffs by 2 finan- 


cially respgnsible lending institution approved by and 


~ ~ 


4 


satisfactouy to LFRECC. It is LFRECC's position that 
the take-out was never provided, and the condition re- 
quirang approval of the ioan by the Loan Screening Corm- 
mittee and the other conditions were never fulfilled. 


4 
In addition, as a third separate affirmative 


defense, LFRECC pleads that another condition of the 
construction loan commitment, the closing of the loan by 


April 1, 1974, was not fulfilled and that, therefcere, 


the qualified acceptance became a nuility. 


A fourth separate and affirmative defense is 
that the qualified acceptance of the permanent loan con- 
tained a number of conditions precedent, which conditions 


are enumerated in Exhibit C to the complaint. Amoug 


eee 
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SS 


38a 


DEFENDANTS' TRIAL MEMORANDUM 


these conditions precedent were that the permanent loan 
had to close on or before the expiration of the construc- 


tion loan and, further, that if the construction loan 


was not closed according to its terms, the permanent loan 


automatically terminated and ceased to have any force 
and cea, LFRECC contends that, since the permanent 
loan commitment was conditioned upon the occurrence of 
events specified in the construction loan commitment, 


which conditions were never fulfilled, the permanent 


loan commitment became a nullity. 


As a fifth separate and affirmative defense, 
LFRECC alleges cia decent to Exhibits A, B, C and D 
of the complaint, the plaintiffs became obligated to pay 
LFRECC a $180,000 non-refundable fee, which sum vecedaae 
the reasonable pre-estimation of the damages to LFRECC if 2 
the loan failed to close for any reason. This, of course, 


is less than plaintiffs' "indeterminate" figure requested 


as damages. 


Defendant LFRECC counterclaimed against G & S 


on the short-term promissory note executed on December 
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31, 1973 by G&S, made payable to NBW, in the original 


principal sum of $300,000. After maturity of the note, 
and on or about April 19, 1974, NBW made demand on G & § 

in the amount of $256,911.46, which sum represented the 
unpaid principal, accrued interest and late oo 

No further payment was made by G & S and, subsequently, 
LFRECC purchased this note from NBW for a price of 
$262,258.69 on June 20, 1974. LFRECC demands judgment 


against G &S& in the amount of $262,258.69 with interest 


from June 20, 1974. 


‘ 
LFRECC also counterclaimed against the individua 
guarantors of the aforesaid note, Greskovich and Stalnaker, 
who had given their individual guarantees to NBW in 


connection with the note. NBW, at the time it demanded 


Y 


Greskovich and Stalnaker of the non-payment of the note 


and the demand for payment. No payment was received from 


| 
| 
payment of G & 5 on the note, also gave notice to | 
{ 
i 
1 


either of the guarantors. LFRECC therefore demands judg- 


ment declaring the guarantors jointly and severally liable 


| 
fe 
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ll to LFRECC in the amount of $262,258.69 with interest from | 


it 


’ 
‘ 


| June 20, 1974. 


{ 
| Plaintiff G & S, in its reply to the counter- 
claim of LFRECC admits the execution of the note by G & S 
for $300,000, receipt of the money and receiving notice 


of demand for payment. G & S denies the remaining allega- 


! tions of LFRECC's counterclaim. 


As to the counterclaim on the geavantiea, the 
individual plaintiffs, Greskovich and Stalnaker, admit in 
their reply the execution of the guaranties by them and 
admit receipt of the written notice for payment. The 


plaintiffs deny the remaining allegations of the counter- 


claim. 


Plaintiffs raised the following defenses to the 


counterclaims: (1) that the counterclaim does not state 


> 
nana 


1 
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a claim upon which relief may be granted; (2) estoppel; 


(3) waiver; and (4) laches. 


The defendants LFRECC and NBW demand judgment 


dismissing the complaint and for judgment on LFRECC's 


—————_——————— 
— 
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$262,258.69 with interest from June 20, 1974, together 


with the costs and disbursements of this action and for 


a Defendants maintain that it is obvious that the 
ka a 


validity of the construction loan commitment was clearly 


and specifically conditioned upon several conditions 


such other and further relief as.may be just and proper. 


precedent. These conditions precedent included, among 
others, (1) approval of the lean by LFRECC's Executive 
Loan Screening Committee: (2) closing of the loan by 
April 1, 1974. LFRECC will demonstrate that the condi- 
tions precedent were not fulfilled and that therefore 
the construction loan commitment became, by its own 
terms, null and void. The complaint admits and LFRECC 
will show that plaintiffs were notified on or about 
January 15, 1974, only 19 days after the issuance and 
acceptance of the qualified conditional construction 
loan commitment, that its Loan Screening Committee had 


not approved the loan. 
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With respect to the stand-by mortgage commitment. 


defendants maintain that it, too, was only a conditional 


commitment and subject to several conditions precedent. 


conditioned upon the validity of the construction loan 


{ 
The stand-by mortgage commitment .was, amongst others, | 


se ine oa s * 
commitment and the closing of a construction loan pursuant : 


| 
| 


tion loan commitment were not fulfilled, that commitment | 
| 


to the terms of the construction loan commitment by April 


1, 1974... Since the conditions precedent to the construc- 


was null and void. Once the construction loan commitment 
* { 


' | 
ceased to have any force or validity, the stand-by mortgage 


loan commitment was ipso facto a nullity. 


The terms of the transmittal letter of December 
26, 1973 provided that "It is expressly agreed and under- 
stood that this $180,000.00 fee is hereby earned and 
ehoutd for any reason this loan fail to close, will be 
retained by Lincoln First Real Estate Credit Corporation 
as liquidated damages". It is evident that the pladatiere. 
agreed to this understanding by (1) paying the $180,00C 


and (2) by accepting the commitment letters. 
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With respect to the counterclaims, LFRECC con- 


tends that it is beyond quibble that the $300,000 short- 


term, unsecured loan, guaranteed by the individual plain- 


tiffs, made by NBW to G & S, had.no connection with the 
construction loan commitment. LFRECC will — that this 
note was’, purely and simply, 4 commercial note. It bears 
no resemblance to a first take-down under a construction 
loan commitment. Further, LFRECC is prepared to pxove 
that the guaranties of this note by Greskovich and 
Stalnaker were guaranties of the commercial loan and not 
the guaranties required as one of the conditions of the 


construction loan commitment. 


Defendants maintain that the contentions of the 
plaintiffs, as to misrepresentation, estoppel, waiver and 


laches have no basis in fact and are without merit. 


Defendants' answer is based upon the parol 
evidence rule, the common law of contracts and negotiable 
instruments, embodied in the statutory and case law of 
the State of New York, the jurisdiction whose law is 


applicable to this action. The thrust of the defendants’ 


8 
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position is that the construction loan commitment of 
December 26, 1973 and the stand-by commitment of the same j; 
date never ripened into contracts because they were 
clearly, by their express terms, ‘subject ic ean 


material conditions precedent and these conditions pre-- 


Seog age 
ea aad 


cedent were never fulfilled. 
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POINT I 


THE LETTER AGREEMENTS OF DECEMBER 26, 1973 WERE 
EXPRESSLY MADE SUBJECT TO A NUMBER OF CONDITIONS 
PRECEDENT WHICH WERE NOT FULFILLED, AND LFRECC 


WAS UNDER NO DUTY TO MAKE THE PROPOSED LOANS TO 
PLAINTIFFS : : . 


Be a een 


The letters of December 26, 1973 from LFRECC to 


Ges (Px 11 and 121) contain the entire agreement of the 


parties with respect to the construction and permanent 


financing to be secured by a mortgage on real estate. 


Px 11, the construction loan letter, provides as follows: 


"This loan has been approved, subject to 
the following conditions: 


i. 


Title insurance survey and all other 
legal documents used in connection 
with this loan are to be approved by 
counsel for Lincoln First Real Estate 
Credit Corporation. 


A confirmatory M.A.I. appraisal satis- 
factory to Lincoln First Real Estate 
Credit Corporation. 


Executive Loan Screening Committee approval. 


Audited financial statements of the borrow- 
ing corporation and the principals thereof. 


Ce ee neste eee clineaitconastieinie linterna en Oe conan amen 


> Px herein refers to plaintiffs’ exhibits marked in the 
pre-trial order. 


| 
| 


46a 


DEFENDANTS' TRIAL MEMORANDUM 


Compliance with all regulations, 
ordinances, etc. promulgated by any 
governmental agency, department or 
subdivision, and any and all amend- 
ments thereto. 


Fire insurance with extended coverage - 
and other hazard insurance in the amount 
and by companies acceptable to us. 


Agreement by the participating banks to 
participate in this loan and execution 
of a participation and servicing agreement. 


With the exception of attorneys‘ fees, all 
other fees and expenses incidental to this 
transaction shall be borne by you; you shall 
pay all closing costs including but not 
limited to mortgage tax, mortgagee's title 
insurance premium, recording fees and 
appraisal fees. 


Compliance with all terms and conditions 

of the permanent loan commitment issued 

by Lincoln First Real Estate Credit Corpora- 
tion of even date herewith. 


Approval of the proposed administrator. 


This commitment shall be null and void if 
the loan transaction is not closed on or 
before April 1, 1974. 


A performance and completion bond issued 
by a company acceptable to us in an amount 
of not less than $5,000,000. 


Final plans and specifications must be 
approved by our designated architects. 
-Inspection fees of our architects are 

to be paid by you. (emphasis..supplied) 


47a 


DEFENDANTS' TRIAL MEMORANDUM 


en ee 


——SS — ee eee so ponibm opera PMO pI EN tT 


The obligation on the part of LFRECC, clearly 
expressed in PX 11, was not to arise unless and until each | 
and every of these 13 conditions was complied with. 

These terms were, as a-matter of law; conditions 
precedent, i.e., requirements which must be fulfilled be- | 
fone w Gate of immediate performance arises on the Wlehese, 
which the condition qualifies. Axelrath v. Spencer eottie 
& Sons, Inc. (1943) 33 N.Y¥.S. 2d 94 (N.0O.R.),. SEE'G,, 265 


A.D. G74, aft'd,. 290 N.¥.. 767 (1943). Legal obligations 


arise only after satisfaction of the condition. Wood & | 


Selick v. Ball, 190 N.Y. 217 (1907); Boro Motors Corp. Vv. 


Century Motor Sales Corp., 18 Mise. 2d@ 1009, (Sup. Ct. | 
Kings 1959); Hershey v. Carter, 137 N.¥.S. 2d 207 (W.0-R.) | 
(Sup. Ct. New York 1954). 

The defendant LFRECC unquestionably had the right 
to qualify and condition its performance on any conditions 
precedent it wanted. There is no allegation of fraud, bad, 
faith or coercion. The president of G&S was a New 
York lawyer. There was a market for the amount of money 


G & S wished to borrow; numerous lenders were in competi- 


tion with one another for loans of this size. This 
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competition placed the parties at equal bargaining 
strength. LFRECC had the absolute right to make the 
transaction subject to any state of facts, events or 
occurrences it might name and, when these were accepted, 
the only obligation on its part was not to interfere with 
the performance of the conditions. There is no allega- 
tion that it iucerfered with them. It never guaranteed 
that the conditions would be satisfied. Any money ex- 
pended by G & S on the strength of the clearly qualified, 
conditional commit Ener e was done so 3t its own peril. It 
assumed the risk that all the conditions precedent would 


be satisfied. Wilhelm v. Wood, 151 App. Div. 42, (2nd 


Dept. 1912). 


The plaintiffs acknowledge that the conditions 
precedent were never in fact fulfilled. Their contention | 
("h" at page 6 of the pre-trial order) is that the Cordova. 
Hospital project was "formally submitted to the Loan 
Screening Committee on January 15, 1974". The Loan 


Screening Committee expressly conditioned its approval of ; 


the project on the plaintiffs obtaining a firm, permanent 


take-out from an independent, financially responsible 
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institution acceptable to LFRECC. Since this, like 


other conditions precedent, was never complied with, LFRECC's 


duty to fund the construction loan never came into existence. 
ag 3 


- 


A { 


t 
Likewise, the second letter agreement, PX: 12 dated | 
i 

December 26, 1973, for the stand-by ,permanent financing 


was also an agreement subject te conditions precedent. 


provides as follows: 


"The loan commitment as contained herein 


is subject to the following express terms 
and conditions: 


1. Approval of title and all documerts and 
papers by our attorneys, McCarthy, Fingar, 
Gaynor & Donovan, 175 Main Street, White 
Plains, New York. 


Receipt at the closing of a policy of 
title insurance in loan amount on the 
American Title Association Revised 
Coverage form issued by a title company 
approved by us, containing no exceptions 
other than those approved by us. 


We are to receive and approve é currently 
dated survey of the parcel or parcels to 

be mortgaged, certified to by a registered 
land surveyor, showing the dimensions and 
total square foot area of the plot, the 
dimensions and location of all improvements 
and easements, the locations of adjoining 
streets and the distance to and name of the 
nearest intersecting streets. 


All outstanding taxes and assessments 
affecting any of the security for this 
loan due and/cr payable on the date of 


LF ee 
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the closing shall be paid. 


The loan will be evidenced by your notes 

in the amount of $6,000,000 which shall 

be modified and extended to incorpcrate 

the terms of this agreement, secured by a 
first mortgage lien which shall encumber 
the real estate, buildings and improve- 
ments located thereon, and all fixtures 

and articles of personal property affixed 
by you or to be used by you in connection 
with the operation of said premises, build- 
ings and improvements. All of the guarantees, 
collateral and restrictive provisions in 
effect during the construction loan period 
shall continue effective during the term of 
the permanent loan. 


We are to be furnished with original paid 

up fire insurance policies of companies 
acceptable to us containing the non-contribu- 
tory New York Standard Mortgagee Clause in 
our favor. Said pclicies are to be for 

three years or more and be in amounts based 
on an insurable value of $9,500,000. 


The mortgage papers will provide for payment 
of late charges in the amount of four (4¢) 
cents per dollar on all payments made fifteen 
(15) days or more after their due date. 


The mortgage shall contain a provision per- 
mitting the mortgagor to prepay the loan in 
whole or in part at any time without payment 
of a prepayment fee or charge of any kind 

after ninety (90) days prior written notice. 


This commitment shall be null and void if 
the loan transaction is not closed on or 
before the expiration of our corstruction 
loan, as the same may be extenccd. in the 
event our construction loan morcgage is 
paid in full, this commitment 


aoeneemcccnmentie 1 nas 
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matically erminate and have no further 
force anda effect. 


Funds are to be advanced upon the satis- 
factory completion of the building in 
accordance with the plans and specifica- 
tions submitted to Lincoln First Real 
Estate Credit Corporation, and receipt 
by us of the certificate of occupancy 
and fire underwriters certificate. 


Any and all licenses, permits and consents 
of any governmental authority which are 
necessary to open the new addition for use 
as a hospital facility shall be received 
and copies thereof delivered te us prior 
to closing. (emphasis supplied) 


In addition to such conditions precedent, the 
letter further provided that: 

"“Y¥€ the construction loan committed for 
simultaneously herewith is not closed 
pursuant to its terms, this commitment 
shall automatically terminate ard nave 
no further force and effe 

Thus the stand-by permanent commitment was expressly 


conditioned upon the plaintiffs closing of the construction 


loan according to the terms of the construction loan 


commitment. Since thé’eonstruction loan was never closed | 


by plaintiff, the defendant's obligation to perform under 
the stand-by commitment never arose. 
Through no fault of the defendants. <he sav 


precedent to each of the commitments were not fulfilled and 
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therefore they never ripened into binding contracts under 
which the defendant LFRECC was obligated to perform. The 
Court will therefore be required to direct a verdict for 


the defendant. 


| 
| 


| 
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POINT II 


DICT THE AGREEMENTS OF DECEMBER 26, 1973 


=o 
j 
PAROL EVIDENCE IS INADMISSIBLE TO CONTRA- | 
Ps shown in Point I, the ses ate of December 26, | 


11973 were subject to conditions precedent, which conditions 


were never fulfilled. The plaintiffs argue that, contempor-! 
janeously with the execution of these agreements, Pollitt 


i stated that the condition of the loan requiring Executive 


| Loan Screening approval, had been eitier satisfied or waived. 
| 
| (Plaintiffs' pre-trial memo p. 6) « 
i 
1 Both commitments were issued, delivered and accepted 
: { 


} at the pane time, December 27, 1973. They were delivered 


eae a 
i and accepted at LFRECC's main offices. Present were Crowe, 


| erqen, Muhlf | 
i, Stalnaker/and Be Meee the parties mutually agreed to | 
| 


1 
| modify the stand-by permanent loan commitment by ee 
lthe number of parking spaces required. The parties 
| Physically deleted the original number, replaced it with a 
secona and initialed the change. 

Although the condition requiring approval of the 


loan by the Executive Loan Screening Committee was by far a | 


more material and crucial condition to both sides and, 


although plaintiffs allege that they were informed at that | 
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(time that the condition had been waived or satisfied, and 
— Crowe, the president of G & S was present and was 
jj an attorney, no one deleted, modified or changed this 
i} 


leondehieny it was accepted, as issued, with that condition. 


The language of these agreements leaves no doubt 


[meee Writings are complete, unambiguous and unequivocal. 


No recourse need be had to anything else in order to ceter- 


| 


| Peytousty mean exactly what they purport to say, i.e. that 


| 


| 
| 
| 
|mine the meaning and intent of the parties. These writings | 
| 
{LFRECC would make the loan only after all of the stated, | 
\express conditions were complied with. There is no 
jpebigus ty latent or patent within the writings. They are 
lene cutee. total agreement and understanding of the cape: 
i It is the long-settled law in the State of New York 
lee, when the parties to an agreement have memorialized 
Hi 


cag understandings in a writing, the parol evidence rule 


| forbids the introduction of evidence of any prior oral or 


~ we weet ee 


! 

lina agreement or of any contemporaneous oral agreenent 
|i which is offered to contradict, vary, add to, or subtract 
trom the terme of she weiting. Ghemns vy, @eutt, 127 8.¥- 


| 


1133, 27 (1691). 


enna 


The plaintiffs try to avoid this ancient cule by 
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-arguing that the condition requiring Executive Loan oe 
i 
Committee approval was, in effect, no longer a condition to 


| 
the contract once the officer of LFRECC allegedly notified | 


i} them that this congition was either satisfied or waived. 


it eenclicent peo 


| This proposition is totally without merit. 

| yr 7 Por this legal argument, we pass over the fact that. 
| wensce vigorousiy disputes the fact that any such statement | 
was made by its officers. E#ven if it were made, any ae 
bneng offered to show that such a statement was made is | 
barred as a matter of law. The parol evidence in New York 


| 


igs more than = rule of evidence; it is a rule of substantive 


eae _. Rackfay Const. Co., 300 N.¥. 334, 90 (1950); 
i 5s 


| Higas v. EeMaziroff, 263 N.Y. 473 (1934). 


{ 
Lenteact law which defines the limits of the contract. | 


| | | 
Ary such alleged oral statement, to the effect ae 
\ the condition precedent of Screening Committee approval had | 
|| bean satisfied or waived, made contemporaneously with the 


issuance aid acceptance of the December 26, 1973 letter 


|| agreements, both contradicts and negates the written 


——_ 
— 


|| condition of Screening Committec goproval. it is logically , 


Bog enna 


| inconsistent and semantically impossible for both the 


| written condition requiring =he Exerutive Loan Screeni:> 


A ALLIS At OS | Eee eran “oem Fi AAD IAAI NOON ERS ——— meneame 
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iCommittee approval and the alleged oral statement that it wa 
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i 
Ss 
leither waived c*> -.atisfied, to exist at the same time. pe 


rule 
the parol evidence/is a bar to ary testimony of this alleged: 


Oral representation. Fadex v. Crown, 272 App. Div. 2? 


ag Dept. 1947), reversing 189 Misc. 611 (1947), af£'d 


' 
297 N,Y.~903 (1948). In Fadex the plaintiff contended that 
the alleged oral statement of a condition created no ce 

? i 


} 


ip 


issue of fact because it was inconsistent with the written 


instrument and hence not provable under th« parol evidence 


rule. The question certified ..s answered in the affirmative 


) a < 
thus upholding the plaintiffs' contention as a matter of law 


= 


The letter agreements expressed the intention of 


the parties on this matter. The alleged oral statement 


2 eee eee Smee Gg ee (fF, eee: meme = 


would necessarily negate the written condition. Therefore, 
any testimony regarding it is inadmissible and immaterial 
as a matter of law. ieadow Brook National Bank v. Bzura, 
20 AD 2d 287 (lst Dept. 1964). 

Leumi Financial Corp, v. Richter, 17 N.Y. 2d 166 
(1966), is the controlling case on this point and conclusive, 


against the plaintiffs. In Leumi,. the Court cf Appeals 


unanimously held, at page 173: 
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rn ee <a nree 9 8-7 
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"The primary question is not whether Spinrad 
made the statements ascribed to him by 
defendant Richter (or whether he was author- 
ized to make them). The rule of law which 
defeats defendants md makes this summary 
judgment valid is that which makes parol 

evidence inadmissible to vary the terms of 

a written instrument. Acceptance of defend- 
ants' version of the transaction could be 

_» ~.a@ecomplished only by letting Richter give 
oral evidence directly contradicting the 
clear terms of a written agreement." 


It is submitted that what the plaintiffs will 


attempt. to prove by parol testimony is precisely the reason a 


for which the rule was devised. The writings of December 26 
1973 are complete, clear and unambiguous. The testimony to 
be offered by plaintiffs that the condition was waived or 
satisfied would have the effect of making the written 
= a nullity in the respect stated. “he proffered 
testimony, if allowed, would contradict and negate the 
writing and, as a matter of law, is prohibited. It is 


therefore inadmissible and legally immaterial as a matter 


of law. 


58a 


ial iaoniiae eal TRIAL vi luchipatebosetahc 


POINT IIT 


THE STATUTE OF FRAUDS PROHIBITS AN 
ORAL MODIFICATION OF THE LETTER 
AGREEMENTS OF DECEMBER 26, 1973 


The General ObligationsLaw §5-703 of New 
provides, inter alia, that: 


"An estate or interest in real property, 
other than a lease for a term not ex- 
ceeding one year, or any trust or power, 
over Or concerning real property, or in 
any manner relating thereto, cannot he 
created, granted, assigned, surrendered 
or declared, unless by act or operation 
of law, or by a deed or conveyance, in 
writing, subscribed by the person creat- 
ing, granting, assigning, surrendering 
or declaring the same, or by his lawful 
agent, thereunto authorized by writing." 


An agreement to give a mortgage on rea] estate 


| 
| 
| 


is am agreement which falls within the ambit of the Statute . 
of Frauds. Judge Cardozo, writing for a unanimous court, 
in the leading case on this question in New York, Sleeth v. 
Sampson, 237 N.Y. 69 (1923), p. 72, stated: 

"A mortgage is a conveyance of an in- 


terest in real property within the 
meaning of section 242 (Bogert v. Bliss, 
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446 W.Y. 194, 199). A contract to 
give a mortgage is a contract for 

the sale of an interest in real prop- 
erty within the meaning of section 
259. No doubt the word 'sale', when 
applied to such a transaction is in- 
exact and inappropriate. Our present. 
statute comes to us by descent from 
the English statute (29 Car. II, C 36 
‘§4), which speaks of any contract or 
sale of land, tenements or heredita- 
ments or any interest in or concern- 
ing them. The change of phraseology 
has not worked a change in meaning. 
One who pror’ ses to make another the 
owner of al ¢n or charge upon land 
promises tc uake him the owner of an 
jntere». in land, and this is equiva- 


: 
lent in effect to a promise to sell ’ 


Sa 


him such an interest. This meaning 
is fixed by an unbroken series of de- 
cisions." 


In accord Williston On Contracts, Third Edition, 


vol. 3, Section 491; Bruce Realty Co. of Fla., v. Berger, 


eee eens e seve meen a es 


327 F. Supp. 507 (D.C.N.Y. 1971); Sholom & Zuckerbrot 


Queens Teasing Corp. V- Forate Realty Corp., 29 A.D. 2d 


| 
| 
| 


571 (2nd Dep't 1967). 


ees am oe cee 
oe a 


Consideration of the letter agreements of Decen- , 


eee 


ber 26, 1973, demonstrates that these writings evidenced 


SS SS ee ee 


-— 


the clear intent of the parties that LFRECC would make a 


$6,000,000 construction loan to G & S which in turn agreed 


SS. 
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| to give a mortgage lien on its real estate as security for 
the obligation to repay the loan. The letters were the 
complete understanding of the parties. All the material 
elements of the mortgage, such as the amount of the loan, 
the term, the interest rate and the property to be mort- 
gaged, -were included in these agreements. Bowery Savings 
4 Bank v. Retail Realty, Inc., 10 A.D. 2d 924 (1st Dep't 1960). 
Therefore the agreements of December 26, 1973 satisfy the 
statute and any modification thereof must be in writing. 
It is equally well settled that where an agree- 
ment is within the purview of the Statute of Frauds and 
therefore must be in writing, the Statute of Frauds simi- 
larly renders tnuiete aad ineffectual an oral agreement , 


changing or modifying the terms of the written agreement. 


425 (1926); Zelazny v. Pilgrim Funding Corp., 41 Misc. 2d 
176 (Dist. Ct. Nassau 1963); General Obligations Law 


§5-1103. 


i 

| 

i 

| 

Van Iderstine Co. Inc. v. Barnet L. Co., Inc., 242 N.Y. | 
} 


Tnerefore, the plaintiffs’ attempt to show that 


an officer of LFRECC allegedly told them at the time of 
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| 
the execution of the agreements of December 26, 1973, that | 
the condition requiring Executive Loan Screening Committee 


approval had been waived, is both inadmissible and ineffec- 


tive to modify the terms of the written agreements on a | 


subject which is within the Statute of Frauds. Plaintiffs 
\ 
cannot -prove an oral modification of a contract required to’ 


be in writing. Sleeth v. Sampson, Supra. 


POINT IV 
IF THE DEFENDANT LFRECC HAS BREACHED 
THE AGREEMENTS OF DECEMBER 26, 1973, 


THEN THE PLAINTIFF IS ENTITLED TO 
ONLY NOMINAL DAMAGES 


Assuming, Only for the purpose of argument, that 


the defendant LFRECC has breached the letter agreements 
of December 26, 1973, the plaintiff would be entitled only ° 


to nominal damages. 


_ The general rule of damages in an action for a 
breach of a contract is that the defendant's liability is 
limited to those consequences which were reasonably fore- 


seeable as probable if the contract were broken, at the 
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time when it was entered into. Globe Refining Co. v. Lania 


; { 
Cotten O11 Co,, 190 US 540, .47 lk ed, 117, 23.5. Ck. 754 


j 
(1903); Czarnikow-Rionda Co. .v. Federal Sugar Refining Co., 
{ 


1 


255 N.Y. 33 (1930). The key element of contract damages is. 


j) what the defendant was reasonably expected to foresee as 


the natural and probable consequences of a breach on its 


1 
| part, at the time the contract was entered into. Czarnikow- 


Rionda Co, v, Federal S.R. Co., ibid; Hadley v. Baxendale, ~ 
9 Exch. 341 (1854). 


The essence of the transaction confronting this 


| 
a 


of a hospital. LFRECC's business, like that of other lenders, 


Court, is that G & S applied to LFRECC, as well as to other 


lenders, for a loan of money to finance the construction 


is to make money available to qualified borrowers at an 


interest rate which will give a profitable return on its 
1 § 
money. Money is a "commodity" which is sold and its selling 
: 
| ¢. 
for the use of it. Boston Road Shop Ctr. v. Teachers Insur- 
ALKemen NY Ra(i9ea) |. 
A 


ance and Ann. Ass'n,, 13 A.D. 2d 106 ¢lst Dep't 1961) 


price is the interest rate which a borrower agrees to pay 


LFRECC certainly had no monopoly on the money 


market. There were and are any number of banks, in- 
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37 


surance companies and other institutions with Saliba sehcaa 
ble to lend. At the time LFRECC issued the commitments, 

it was in effect agreeing to "sell" its commodity at a 

i certain price, i.e, the interest rate, upon condense 


with certain conditions. The logical and foreseeable re- 


oo 
ve -v 


i sult of a breach, would be that the purchaser -borrower 
i would *..ve to obtain the money elsewhere, possibly at a 


higher rate of interest. As stice Pound stated in Eaton 


"The money may have been obtained 

from other sources. In that 

event, no legal damage was in- 

volved. One man's money was as 

good as another's." 
Thus, under general contract damage theory, the 
| plaintiff would be entitled solely to the difference in 
interest rates or the "price" it had to pay for the money. 
That the plaintiff was unable to acquire the money from 
' another lender was not due to anything attributable to 
| the defendant.. It was due solely to the plaintiff's lack 


of credit or lack of business acumen in the real estate 


' area, or a myriad of other factors not traceable to the 


| 
; v, Reich, 258 N.Y. 202, p. 206 (1932): 
| 


' @efendant. (Perhaps other potential lenders were hesitant 


oe ee 


acannon ss $2 
i 


at 
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ry 
' 
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about making a $6,000,00$loan to a corporation owned by an 


individual who wrote a letter to himself expressing his 


wholehearted support of the project, as one guarantor did.) | 


et 


The leading New York case on damages for breach 


of a contract to lend money is Avalon Construction Corp. v. 


Kirch Holding Co., 256 N.Y. 137 (1931). In the Avalon 
case, Justice Kellogg of the Court of Appeals expressed the 
measure Of damages as follows: 


"When money is loaned, or goods 
sold on credit and debt-is not 
paid when due, obviously the 
delay occasions the creditor 
nothing more than the temporary 
loss of the use of his money. 

For this loss, the law compen- 
sates the creditor with an award 
of no greater or other sum than 
legal interest. (Sedgwick on 
Damages, Vol. 2 §622-b; Williston 
on Contracts, Vol. 3, $410) 
Logically, a prospective borrower 
whose contract for a loan has been 
breached, shovld stand in no better 
case. His money loss is likewise 
nothing else than the loss of its 
use for a limited period. However, 
the interest charge which would 
measure that loss merely cancels 
the interest charge which would 
measure the loss of the lender 

had the loan been made, so that 
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if a balance be struck, no loss 

is found. Consequently, reason 
compels and all authority supperts 
the conclusion that a breach of a 
[a] contract to make a loan, 
standing by itself, involves no 
legal damage." ibid p. 141 


The Restatement of the Law of Contract, Vol. l, 
Ae 
| §343° puts the rule in the following manner: 


"Damages for breach of a contract 

to lend money are measured by the 
cost of obtaining the use of money 
during the agreed period of credit, 
less interest, at the rate provided 
for in the contract, plus compensa- 
tion for other unavoidable harm that 
the defendant had reason to foresee 
when the contract was made.” 


There is a statement in Avalon Construction 


' Corp. _v, Kirch Holding Co., supra, to the effect that, 


"peculiar" circumstances, the plaintiff can recover special | 
damages. This dictum is well within the general rule of 

| damages for breach of a contract. Logically, the rules of 
damage which are generally applicable to recover special 
damages are applicable here. [It is beyond question that, 
in order for a defendant to be liable for special damages, 


the defendant, at the time of the making of the contract, 
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\ : oH 
haa to have knowledge of special circumstances from which 


i 


it might have reasonably been foreseen that a breach on its 
part would result in a greater loss to the plaintiff than 


would ctherwise have been expected from the preach. _ The 


. 2 . ’ . ! 
notice of the peculiar circumstance which may cause special 


damage must be known by the defendant at the time it as 
Thus liability for any special loss, over and 
above nominal « amages occasioned by the alleged breach of 


LFRECC in not! advancing the money to the plaintiff, can 


only be attributed to LFRECC if it knew that there was no 


into the contract. 


other money available in the financial market place which 
would be lent to the plaintiff. Since LFRECC by no means 
had all the available money in the country, there was no 
reason for LFRECC to know that no other lender would lend 
the plaintiffs the money. Similarly L¥RECC had no knowledge, 
at the time of the making of the alleged contract, that 


this borrower would suffer any greater loss, other than 


cn eee eee an eeene ememmonn ae ST 
A ee es 


possibly paying a higher interest rate for the loan of the 


oad 


money. The plaintiff has neither alleged nor proved that 


a ommenee 8 
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' LFRECC had knowledge of any special circumstances on 


| cember 26, 1973 that would put LFRECC on notice that — 
oad would naturally flow from its refusal to lend the 
ae LFRECC had no spacial knowledge or nekicr bécause 
ae did not give it any. More importantly, there 


were. ho Special circumstances. Globe Refining Co. v. Landa | 


Cotton Oil Co., 190 U.S. 540 (1903); Czarnikow=Rionda Co. 


The Sas seeks to recover from defendants 


v. Federal S.R. Co., 255 N.Y. 33 (1930); Chapman v. Fargo, 


a 


the loss of its investment and the increased cost of con- 


| 
| 
! 
| 
c W.y. 32 (1918). 


! 
| 
| 
| 
| 
| 
| 


struction. Not only are these special damages not recover~ 
: able —e, they were not in LFRECC'’s contemplation at 
the time it issued its conditional commitments, but they 
i are not recoverable for the further reason that such 
"damages" are too hypothetical and speculative on the facts ! 
of this case. The plaintiffs’ complaint itself speaks of 


"indeterminate" damages. The general rule for excluding 


profits and loss of investment from damages in a4 contract 


action are based on at least 3 grounds: (1) profits are 
too dependent upon numerous and changing a to 
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| constitute a measure of damages; (2) a loss ef profits is 
ordinarily remote and not the direct and immediate result 
of a non-fulfillment of the contract; and (3) the engage- 
ment to pay such loss of profit does not form a basis of 
the contract and was not within the ae of the 
parties at the time of the contract. Witherbee v. Meyer, 
155 N.Y. 446 (1898). 

This rule is even more strictly construed where 
it involves, as it does here, a new business enterprise. 
The facts of the present case bring it within the general 
rule that loss of profits cannot be recovered. The law in 
this area is best stated by the Court of Appeals in Cramer 
vy. Grand Rapids Show Case Co., 223 N.Y. 63 (1916). In 


Cramer plaintiff sued the defendant for loss of anticipated 


profits, allegedly resulting from the defendant's failure 


| 
| 


to supply furniture and fixtures for plaintiff's new busi- | 
ness, which failure delayed its opening. The Court of 
Appeals, per Judge Hogan, unanimously held that, where a 
new venture was to be started, loss of oreties could not be; 
recovered. The Court held: 


"T have pointed out the limited busi- 
ness experience of plaintiffs, the 
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fact that the enterprise was an ad- 
venture in a locality where neither 
one of them had be:ore been engaged 
in business. No dout* the plaintiffs 
entertained hope that the business 
venture upon which they were about 

to embark would prove successful. 
Such expectation was evidently based 
upon a consideration of the resident 
population cf the city of Amsterdam, 
the business activity of the resi- 
dents of that city and the number and 
character of competitors in the same 
general line of business. Plaintiffs, 
however, had no assurance that the 
venture would not prove to be a fail- 
ure," 


The’ fact that no other investor would lend G & 
the money is some evidence that others felt there was 
doubt as to probability of the success of the venture. 
The plaintiffs seek to recover profits from the defendant 
which they may have been unable to earn if the hospital 
were erected. It would be a gross miscarriage of justice | 
if these plaintiffs, with their total lack of business 
expertise, could obtain their "anticipated" profits and 


increase on their investment from the defendants. The 


plaintiffs, since the field of their own individual par- 


i 
i 
1 
{ 
{ 
! ~ 
| 


ticipation is medicine and dentistry and since the hospital 
4 


| 
has not been in operation, have no "track=record" against 


which a jury could measure their “damages”. | 


& 
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POINT V 
SPECIFIC PERFORMANCE IS NOT AN AVAILABLE 
REMEDY IN AN ACTION FOR AN ALLEGED BREACH 
OF A CONTRACT TO LEND MONEY 


The plaintiffs request, as an alternative co damages 


i 


|plleged contract and make the construction loan. There is no 


~ Ts ag 


at law, that LFRECC be required to specifically perform the - 


— 


| 
basis in law for plaintiffs' request. 
i 
‘ 


It is unquestioned that specific perfomnance is 2n 


cca remedy which will not be granted wher» its 
} 
i! 
imposition would be inequitable, oppressive or unconscionable. 
‘Phalen v. United States Trust Co., 186 N.Y. 178 (1906). Te 


i 


grant the plaintiff specific performance of the alleged cone | 
i 


‘tract to lend the construction money, would be unduly harsh 


h: 

land oppressive on the defendant. If there was a breach, it 

i! 

loccurred on January 15, 1974, when the Executive Loan Screen- 


ling Committee met and failed to approve the loan. This 
‘meeting was held a mere 19 days after the issuance of the 

conditional commitments. To require the defendant to lend 

‘the plaintiff $6,000,000, because of an alleged breach after | 


ithis period of time, is to lose sight of reality and wouid be 


| 


clearly inequitable to the defendant under ti.c present facts. 


L 
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i 
,Specific performance is not to be decreed unless it is 


i 


1 
licertain that the contract is valid, binding, complete, 
| 
li 


definite and certain. Keystone Hardware Corp. V- Taque, 
24s N.Y. 79 (1927); Ansorge v. Kane, 244 N.Y. 395 (1927). 
j < 


‘Under the present factual context, it is by no means clear 


~ 


| 
ee ee contract ever came into existence and, if it did, 
i 
\ 
jit is by no means certain that the defendant breached it. 


Specific performance of a coutract to lend money 


eas rarely, if ever. been granted in any jurisdiction. The 
i 


|| rule that a court will not grant specific performance of a 


i 


| 
| contract to lend money had its genesis in the English case | 
| of Rogers v. Challis, 27 Beau. 175, 54 Eng. Rep. 68 (Ch. | 
| vase) . The effect of the rule of Rogers v. Challis has ne 
i 


| summarized as follows: “That specific performance of a 


contract to lend money cannot be enforced is so well 


i 


{: 
ae obviously so wholesome a rule, that it would 


ii 
| be idle to say a word about it." South African Territories, 


es en 


! 
il bea. v, Wallington, A.C. 309, 318 (1898) Draper, The Broken | 
| 


|| Commitment : A Modern View of the Mortgage Lender's Remedy, 


| 
| 
| 


| 59 Cornell L. Rev. 418 (1974). 
The leading case on the availability of the remedy : 


i ee. 
lof specific performance of a contract to lend money is 


| oo en ae ee 
: 
t : | 
i 
» » a 3 € a: . ’ 
3 setts ~ . € ° , , 
nw . og * ra "“g a, « . - * 
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‘The Bradford E_ & CRR v The New York LE & WRR, 123 N.¥. 316 


id 


(1890), which incorporated the rule of Rogers v. Challis 
into New York law. In Bradford, Judge Peckham stated the 
general rule as follows, pages 324-325: 


"This is substantially a decree for the 
specific performance of a simple contract 
~“"to advance money to the plaintiff company. 
Generally speaking, equity does not decree 
a specific performance of such a contract.” 


Again, on p. 327, Judge Peckham stated: 


"Of course in the action at law there must 

be proof in the case showing in some form 

and to some extent the amount of the damages 
that'the plaintiff has sustained by the 
defendant's breach of his agreement. And 

it is equally plain that it must be a rare 

case indeed where it can be said that a 

person has sustained any damages by the 

refusal of another to advance money, which 

he has agreed to advance, where the person 

to whom it is to be advanced is, by the | 
agreement, under a valid.obligation to pay 

it back immediately. Equity at all events, | 
never enforces such an agreement, and ina | 
court of law, there must be proof of damages." | 


In particular, the plaintiff seeks specific per- 


A construction loan entails 


i|2 great deal o 


ll approved, modifications must be reviewed, the loan is advanced 
t 

4) 
\ 
i 
tha 


in a series of stages and only when an inspecting architect 
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and that construction has progressed to a specified stage 
of completion, and then only when title is clear at the tim 
of each advance. It is settled that the remedy of specific 
performance is available only in the sound discretion of th 
Court and when the grant of such relief will not require 
constant judicial supervision. Gotthelf v. Stranahan, 

138 N.Y. 345 (1893). 

The test has been stated as whether the desired 
performance is the kind of act wich a Court can simply direct, 
and as to which there can be little or no dispute as to 
whether or not there has been compliance. If, on the other 
hand, performance on the defendants’ part would require a 
series of acts, each of which could very easily develop 
into disputes as to whether the defendant was in good faith 
co.vliance with the decree, and the decree would require 
constant, day-to-day, judicial supervision, coaee. 
performance will not he granted, Standard Fashion Co, v.. 
Seigel-—Cooper Co., 157 N.Y. 60 (1898); Restatement, 
Contracts §371, 55 N.¥. Jur. §39. 


A construction loan differs in a qualitative sense 


only one advance and the borrower thereafter makes his or its 


| 
| 
| 
| 
} 
i 
from a permanent mortgage loan. In the latter, there is 
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payments. The construction loan situation would deeply 
immerse the Court in an involved series of transactions and, 
would not be a proper subject for specific performance. 
Lastly, specific performance is not awarded unless 
a plaintiff has demonstrated that it has or is prepared to 
perférm all the material acts on its part to be performed. 
Bowen v. Horgan, 259 N.Y. 267 (1932). Forgetting for the 
moment whether or not the loan had to be approved by the 
Executive Loan Screening Committee, numerous other conditions 
had to be fulfilled prior to making this loan: a survey 
would have to be prepared, submitted and reviewed; a title 
binder would have to be issued, reviewed and title cleared; 


a manager of the hospital would have to be appointed and 


| 
| 
| 
| 
| 


approved; plans had to be approved: an agreement was 
required for other lenders to participate in the loan; a 
participation and servicing agreement had to be signed; a 
permanent take-out had to be secured; and approval obtained 
from all regulatory agencies -~ federal, state and local --, 
having jurisdiction over a hospital facility. The plain- 
tiff has not done anything with regard to these matters, 
and not shown that it will be able to do gs». Under these 


facts, specific performance must be denied. 
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POINT VI 


DEFENDANT IS ENTITLED TO RETAIN THE 
$180,000 PAID AS CONSIL™ RATION FOR THE 
COMMITMENT LET. FE § 3 _ 


On December 3, 1973, the defendant. LFRECC issued a 


eens = me a Ee a 


letter to the plaintiff G & S whereby LFRECC agreed, upon 
payment of $20,000, to make arrangements for the issuance of 
a construction loan commitment. The December 3rd letter ‘ 
expressly stated, among other things, that any commitment : 


which would be issued would be conditioned upon approval of 


| 
£ 


’ 


it by the Executive Loan Screening Committee. The plaintiff 


| snowing full well of this condition, paid LFRECC the 
requested $20,000. Again, -on December 27, 1973, LFRECC 
transmitted the conditional commitment letters to G &S. 
The transmittal letter stated as follows: 


“Purther, with respect to the enclosed letters 
of commitment, it is understood that in 
addition to all fees and expenses set forth 
in said commitment letters there is due upon 
your acceptance of these commitments a non- 
refundable fee in the sum of $180,000 
($20,000 of which we now hold). Upon accept- 
ance of these commitments by the borrower, 
there shall be sent to us, together with your 
acceptance (signed copies of these commitments), 
the sum of $160,000.00. 


ewes amen. mee cee meee ee ; 


It is expressly agreed and understood that 

this $180,000 fee is hereby earned and should 
i for any reason this loan fail to close, Will i. 
eG 7 -- ——pe retained by Lincoln First Real’ Estate 
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Credit Corporation as liquidated damages.’ 

This $180,000 fee had a two-fold purpose. In 
the first instance, this fee was the consideration paid to, 
LFRECC for LFRECC's agreement to lend the money to the 
plaintiff upon compliance with all the conditions of the | 
cid Gina The plaintiff knew all along that (1) the | 

| 
commitment would be conditioned on yarious items, including 
approval by the Executive Loan Screening Committee and 
that (2) the fee was non-refundable. It was a "non-re- 
fundable" fee because it was the consideration paid for 
' 
the issuance of the commitment. The fee was earned, and 


was given in exchange for the commitment. There was never. 


any question that, if any of the conditions to the com- 


| 
| 
| 
| 
| 
| 
| 


mitments were not ak the fee would be retained. The 
fee was earned at the time the commitment was issued. 
Nothing further had to be done by LFRECC in order for it 
to be entitled to it. 

It is elementary contract law that a court will 
not inquire into the adequacy of the consideration. "The | 
slightest consideration is sufficient to support the most | 
| 


onerous obligation; the inadequacy, as hae ieen well said, 
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| 
| 
| 
4 


i 
| 
i 
| 
i 


is for the parties to consider at the time of the making 


| 
| of the agreement, and not for the Court when it is sought 


to be enforced." Mandel v. Liebman, 303 N.Y. 88 (1951). 


In essence, the plaintiff got exactly what at bargained 
for and the defendant is entitled to keep the money zt 


2 aN ee ‘ 
received for the issuance of the commitment. 


Secondly, the defendant LFRECC is entitled to 


retain the $180,000 as liquidated damages. The parties 
to an agreement may agree in advance that a certain sum of ; 


money shall be deemed the measure of damages in the event 


of a breach. The plaintiffs are in breach of the commit- 


ments in failing to obtain a permanent take-out. To be 


| sustained, the sum agreed upon as liquidated damages 


need only be reasonable. 


In the situation before this Court, the parties 


were trying to arrange a $6,000,000 loan. In transactions 


oft 
| cf this size, there is competition between lenders to 
i 
|; make such loans. As a result of this competition, bor- 


rowers have their own bargaining positions vis a vis any 
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particular lender. The defendant here did not have the 
leverage to extract an unreasonable fze for its commit- 
ment.: If the fee were thought to be exorbitant, the 
plaintiff did not have to accept the commitments, - That 
it did accept them is evidence of the pensonasie cus of 
the, fee., 

Furthermore, it was customary in the real 
estate lending industry to charge a fee of this size in 
consideration of the issuance of the commitments. Roston 
Road Shopping Center, Inc, v. Teachers Insurance and 
Annuity heeiiaete chan of America, 13 A.D. 24 106 (let Dep t 
1961) is the leading case on the right of a lender to 
retain the comma taent bee Boston Road involved an action 
by a borrower against a iender to recover a $22,000 com- 
mitment ii on a contemplated $1,100,000 loan. The con- 
mitment was conditioned upon the borrower's obtaining 
acceptable potential lessees of the project. The plain- 


tiff was unable to cbtain the lessees. The trial court 


directed a verdict for the plaintiff on the ground that 


tenants. The Appellate Division unanimously reversed 


the trial court and, in so doing, held that the fee was 
“a eee waite a 


| 
} 


the plaintiff had made a gooa faith effort to obtain the 
{ 
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reasonable and not oppressive. 


: "Nothing in the public policy of New York 
| requires the court to strike down this | 
\i payment in the nature of liquidated { 
e i damages for a breach of contract by 
plaintiff. It is entirely reasonable in 
| relation to the nature and extent of 
defendant's undertaking an arrangement; 
no oppression or overreaching which might ! 
j- ™-.« suggest the need for equitable intervention | 
‘ is demonstrated." ibid p. 11l. | 
} 
4 
| 
! 
| 


t 
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POINT VII 


DEFENDANT IS ENTITLED TO A DIRECTED VERDICT 
AND JUDGMENT ON THE PROMISSORY NOTE 


On December 31, 1973, the plaintiff G & S executed 
a promissory note in the face amount of $300,000 payable | 


in sixty days. The note was executed by its President, 


~ 
Pau v 


Richard H. Crowe. The plaintiff admits the execution 
of whe note and receipt of the funds. Furthermore, the 
plaintiff admits receipt of notice of the demand for 
payment after maturity and admits that only $50,000 of 
that sum has 'been paid. 

As a defense to payment of the remaining unpaid 
principal sum, the plaintiff contends that, by reason of 
certain alleged representations by the officers of the 
defendant LFRECC, defendant is estopped from demanding 


payment and has "waived" the right to demand payment. 


The promissory note executed by G & S is an 
unconditional, unqualified promise to pay. The time for 
payment has passed, demand for payment has been made and 


the plaintiff has not paid. The plaintiff claims that 


These defenses are preposterous. 
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the note is something other than that which it plainly 
is, a promissory note: the absurd allegation is made 
that this loan was the first advance under the L*RECC 
construction loan. If so, this would be the most unique 
construction loan ever seen -- there was no construction 


mortgage, no building contract, no plans or specifica- 


| 
| 
tions, no title binder; in short, it had none of the | lec: 
earmarks of a real estate loan. It was not even made | 

by or payable to the proposed construction lender, ie 

which issued the construction loan commitment. 

\ 
The argument advanced in defense of payment is 


without legal merit. Parol evidence of prior or contempor- 


aneous statements contradicting the terms of a written 


: 
| 
| 
| 
| 
| 
| 


| 
| 
: 


instrument is, as a matter of law, inadmissible. In Leumi 


Financial Corp. v. Richter, 17 N.Y. 2d 166 (1966) the 


a conan er oe a ae tae 


defendant, on a motion for summary judgment on a promissor 
note, argued that certain representations regarding the 


time of payment were made to it at the time the note was 


eee nreneceneeeemasc een Maneatis eg = her < te en 


executed, which representations allegedly contradicted 


the written instrument. The New York Court of Appeals 


NN Ot TS A TCR ON kg a enn acne 


held that the plaintiff was entitled to surnunary judgment. 


we ne ee 
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"The primary question is not whether Spinrad 
made the statements ascribed to him by 
defendant Richter (or whether he was author- 
ized to make them). The rule of law which 

defeats defendants and make this summary 

| judgment valid is that which makes parol 
j evidence inadmissible to vary the terms of 
| a written instrument. Acceptance of 
: defendant's version of the transaction could 

| be accomplished only by letting Richter give 

4 ,» ~~ Oral evidence directly contradicting the 

| q clear terms of a written agreement." 


i The note, which G & S admits signing and receiv- 
ing the proceeds of, is complete, clear and unambiguous. 


It is an unqualified promise to pay the money advanced, 


that the defendant waived its right to payment or is 


eee AE EERE 2 + oe NN | CN OO TN Se ET 


| 

| 

at maturity.: Parol evidence is inadmissible to show 

( 

| 

| estopped from demanding payment. What, if anything, could 
the defendant have done so that the plaintiff is relieved | 

i of its obligation to repay the money advanced? There | ‘ 
is no question that plaintiff has had the use of this | 

money; plaintiff surely didn'tthink it was being made a | 


gift of $300,000. 


\ 
| Additionally, the promissory note provides that 


| "no waiver whatever or modification of the 
I terms hereof shall be valid unless in 

|! writing signed by the Bank and then only 
| to the extent therein set forth". 

Hl 
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As a result of this language, the General Obligations iaw 
§15-301 (1) prohibits any oral modification, waiver or 
supplement to the terms of this note unless in writing 
and signed by the defendant. The. plaintiffs have not 
offered any such writing. Therefore the alleged oral 
représentations, even if made, would be legally inef- 


fectual. Chemical Bank v. Wasserman, 37 N.Y. 2d 249 (1975); 


e 


Mt. Vernon Trust Co. v. Bergoff, 272 N.Y. 192 (1936). 
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POINT VIII 
THE GUARANTORS HAVE NO DEFENSE TO 
PAYMENT AND DEFENDANT IS ENTITLED 
TO A DIRECT VERDICT AND JUDGMENT 
The promissory note referred to in Point VII 
herein was unconditionally guaranteed by the individual 
plaintiffs, Stalnaker and Greskovich. These plaintiffs 
do not deny the execution of their guaranties or that the 
money was received. They raise only the same "defenses" 
as the corporate plaintiff which will already have been 
discussed, 
’ 
The same form Of guaranty involved in this case 
was recently litigated in National Bank of Westchester v. 
Dogwood Construction Corp., 47 A.D. 24 848 (2nd Dept. 1975 


In the Dogwood case, the guarantor of a promissory note 


| 

| 

| 

| 

% 

| 

| 

. 

| 
raised the defense that certain representations were made to 
her at the time of her execution of the guaranty which 
contradicted the terms of the instrument. The Appellate 
Division ruled that the language of this quaranty was 
clear and unambiguous and constituted an unconditional 
promise to pay. As a result, the Court held that extrinsic 


evidence was inadmissible to vary, contradict or supple- 


Ce 
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lment the terms of the guaranty. The Appellate Division held 
| that there were no genuine triable issues of fact raised 
and granted summary judgment to the plaintiff. Accord: 
Mount Vernon Trust Co. v. Bergoff,-272 N.Y. 192 (1936). 
The rule of Doqwood was evenmore recently approved 
by the Court of Appeals in Chemical Bank v. Wasserman, 37 
N.Y. 2d 249 (1975), affirming 45 A.D. 2d 703 (lst Dept. en 
In the Chemical Bank case, the Court of Appeals held that | 
the defendants could not avoid their guaranty to the 
plaintiff, evidenced by a written instrument, by claiming 
that there was an oral representation or promise on the 
part of the plaintiff not to enforce the guaranty according 
to its terms. The Court stated: 
"An oral agreement, however, cannot 
operate to terminate guarantor's 
obligation and does not create a 
triable issue of fact." 
The defendant is entitled to a directed verdict 
and judgment against the individual guarantors on their 


guaranties. 
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CONCLUSION 


THE COMPLAINT HEREIN SHOULD BE DISMISSED AS 
TO THE DEFENDANTS AND JUDGMENT ENTERED AGAINST 
THE PLAINTIFFS ON DEFENDANTS ' COUNTERCLAIMS 


‘ 
’ 
eS ee fn eee 
A AS eS a SSS a < ce” ee seen? 


Dated: -White Plains, New York 
March 29, 1976 
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sss FINGAR;| DONOVAN & GLATTBAAR 


P, O'Keefe 
A Meaues of the Firm 
Attorneys for Defendants 
175 Main Street, | 
White Plains, New York 10601 | 
914 946-3700 | 


Raymond P. O'Keefe and 
Robert M. Redis, Of Counsel 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


Ee eee ene AGUS Er Pusey ah RRM a stem, Me UML Aceon DL merle xX 

G & S DEVELOPMENT CORP., FRANK J. 

GRESKOVICH and BENJAMIN L. STALNAKER, Index No, 74 Civ, 2451 
Plaintiffs, DEFENDANTS ' REQUESTS 

TO CHARGE 
~against-— 

LINCOLN FIRST REAL ESTATE CREDIT CORP. 

and NATIONAL BANK OF WESTCHESTER, 
Defendants. 

Ce eh a ce a xX 


1. I charge you, as a matter of law, if you find that any 
conditions to the Commitments dated December 26, 1973 issued by LINCOLN 
FIRST REAL ESTATE CREDIT CORP. to G & S DEVFLOPMENT CORP. have not been 
fulfilled, then your verdict must be for the defendants. 

2. I charge you, that any waiver or satisfaction of the 
condition to ho Ceamb nent requiring the Fxecutive Loan Screening 
Committee to approve the loan to plaintiffs, must be in writing. If 
such waiver or satisfaction is not in writing, then your verdict must 
be for the defendants. 

3. I charge you that if you find the Commitment letters of 
December 26, 1973 constituted valid contracts to lend money and if you 


find that LFRECC was willing, ready and able to lend if the conditions 


were met, then you must find that LINCOLN FIRST REAL ESTATE CREDIT CORP. 


has not breached the contracts. 


88a 


DEFENDANTS' REQUESTS TO CHARGE 
4. I charge you that if you find the letters of December 26, 
1973, constituted binding contracts to lend money and that LINCOLN 


FIRST REAL ESTATE CREDIT CORP. has breached the contracts, then upon 


the evidence submitted, you must return a verdict for only nominal 


damages. 

5S. Lf you find that the plaintift, G & S DEVELOPMENT CORP. 
paid the defendant LINCOLN FIRST REAL ESTATE CREDIT CORP. $180,000 
in consi. cation for the issuance of the commitment letters, then I 
direct that you must find that the defendant is entitled to retain the 
fee. 

6. If you find that the plaintiff, G & S DEVELOPMENT CORP. 
and LINCOLN FIRST REAL ESTATE CREDIT CORP. agreed that the $180,000 
fee paid was the reasonable pre-estimation of the parties of the amount 
of damages which LINCOLN FIRST REAL ESTATE CREDIT CORP. would suffer as 
a result of the failure to make the loan, then I direct you to find 
that the defendant is entitled to retain this fee as liquidated damages. 

7. If you find that there is no written waiver or modification 
of the $300,000 promissory note that the plaintiff, G & S DEVELOPMENT 
CORP. executed in favor of the defendant, NATIONAL BANK OF WESTCHESTER, 
then I direct you, as a matter of law, to find for the defendant in the 
amount of $301,269.09 plus interest from July 1, 1975. 


&. If you find that there is no written waiver or modification 
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of the guarantees of the plaintiffs, BENJAMIN L. STALNAKER and FRANK 


J. GRESKOVICH, then, as a matter of law, I direct you to find for tle 


Gefendant in the amount of $301,269.09 plus interest from July 1, 1975. 


~ 


Dated: White Plains, New York 
March 29, 1976 


McCARTHY, FINGAR, DONOVAN & GLATTHAAR 


vf 
By Maat ae (eae 
aymond P. O'Keefe 


A Member of the Firm 
Attorneys for Defendants 

175 Main Street 

White Plains, New York 10601 
914 946-3700 


Service of three (3) copies of 

the within ng. Ryser dt is 

hereby admitted this io day 
, 197) 


his 
Attorney for Yap 


